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ADJUDICATION 

 

This is an appeal by Richard C. Demoody challenging his removal from 

regular Energy Assistance Worker employment with Berks County Assistance 

Office, Department of Human Services.  A video hearing was held on December 10, 

2020, via Skype for Business, before Commissioner Gregory M. Lane.   

 

The Commissioners have reviewed the Notes of Testimony and 

exhibits introduced at the hearing.  The issue before the Commission is whether the 

appointing authority established just cause for appellant’s removal. 
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FINDINGS OF FACT 

 

1. By letter dated January 31, 2020, appellant was 

removed from his position as Energy Assistance 

Worker, regular status, effective at the close of 

business February 3, 2020.  The letter listed the 

charges as: 

1. Tardy as defined by DHS HR 

Policy 7173;1 Specifically, you were 

late arriving to work or returning from 

a meal or rest period on at least three 

separate occasions in a six-month 

period.  You were charged with Tardy 

on March 18, 2019, from 10:55 a.m. to 

11:02 a.m.; September 16, 2019, from 

8:30 a.m. to 8:31 a.m.; November 21, 

2019, from 8:30-8:32 a.m.; December 

2, 2019, from 1:04 p.m. to 1:09 p.m.; 

December 10, 2019, from 8:30 a.m. to 

8:36 a.m.; December 17, 2019, from 

8:30 a.m. to 8:41 a.m.  

2. Lateness as defined by DHS HR 

Policy 7173; Specifically, on 

December 20, 2019, you were late to 

work due to your Supplementary 

Employment.  This absence was not 

approved, and you were charged with 

unapproved, unpaid (AW) leave from 

8:30 a.m. to 9:22 a.m. 

 

 Comm. Ex. A.   

 

 
1 This policy was referred to by several names throughout the record.  The document heading in the exhibits is “DPW 

Human Resource Policy.” It is also identified as “DPW HR Policy # 7173, Amended 6/6/2011.”  AA Exs. 1, 2.  To 

avoid confusion and for consistency throughout the adjudication, it will be referred to as “Policy 7173.” 
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2. The appeal was properly raised before this 

Commission and was heard under Section 

3003(7)(i) of Act 71 of 2018. 2 

 

3. At some point prior to May 1999, appellant worked 

for approximately three years as an Intermittent 

Liquor Store Clerk for the Pennsylvania Liquor 

Control Board, primarily in the Philadelphia area.  

N.T. p. 88. 

 

4. From May 1999 to April 2000, appellant worked as 

a Driver’s License Examiner Assistant for the 

Pennsylvania Department of Transportation in 

Philadelphia County.  N.T. p. 89. 

 

5. In October 2010, appellant began working for the 

appointing authority as an Energy Assistance 

Worker and worked for ten seasons in that capacity.  

N.T. p. 87. 

 

6. Energy Assistance Worker is a seasonal position 

with a working season that runs approximately from 

September through April or May.  N.T. p. 67. 

 

 
2 Appellant’s request for a hearing under Section 3003(7)(ii) was denied due to an insufficient allegation of 

discrimination.  Comm. Ex. C. 
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7. When the working season ends in the spring each 

year, Energy Assistance Workers enter leave 

without pay status and remain in that status until 

they return for the next working season in 

September.  N.T. p. 67. 

 

8. Appellant also performed services as a driver for 

Lyft during the time period encompassing the time 

and attendance dates listed in the removal letter.  

N.T. pp. 43, 58, 90. 

 

9. Vicki Strause has served as an Income Maintenance 

Casework Supervisor at the appointing authority 

since 2010.  N.T. pp. 36-37. 

 

10. Strause supervises the LIHEAP3 staff at the 

appointing authority, which consists of five Income 

Maintenance Caseworkers and five Energy 

Assistance Workers.  N.T. p. 39. 

 

11. Strause began supervising appellant in 

October 2019 and served as his supervisor until his 

removal.  N.T. p. 39. 

 

 

 
3 LIHEAP is the Low Income Home Energy Assistance Program, a federal block grant program that helps eligible low 

income households meet home heating needs. See 55 Pa. Code §§ 601.1-601.2. 
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12. Robin Miley-Johnson has served as an Income 

Maintenance Casework Supervisor at the 

appointing authority since July 2015.  N.T. p. 22. 

 

13. Miley-Johnson became appellant’s supervisor in 

2017 and served in that capacity until October 2019.  

N.T. pp. 25, 39. 

 

14. Miley-Johnson’s responsibilities include time 

management for her unit.  N.T. p. 24. 

 

15. Alicia Reid has served as an Administrator I4 at the 

appointing authority since 2012, and previously 

worked for three years as an Income Maintenance 

Casework Supervisor.  N.T. pp. 49-50. 

 

16. As Administrator I, Reid is responsible for 

distributing work to six supervisors and staff, as 

well as insuring work is completed accurately and 

in a timely fashion.  Reid also reviews the time and 

attendance of employees.  N.T. pp. 51-52. 

 

17. Reid has known appellant since she started working 

at the appointing authority in 2012 and supervises 

both Miley-Johnson and Strause.  N.T. p. 52. 

 
4 The formal name of the job classification is “Income Maintenance Administrator 1.” 
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18. Staci Bender is employed by the Office of 

Administration and served as a Field Human 

Resource Officer 2 at the time of appellant’s 

attendance issues and removal.  Bender was 

responsible for human resource programs at the 

appointing authority.  N.T. pp. 64, 66. 

 

19. Bender was responsible for investigating 

allegations of employee misconduct and issuing 

appropriate disciplinary action.  N.T. pp. 64, 66. 

 

20. Appellant’s starting time at the appointing authority 

was 8:30 a.m.  N.T. p. 27. 

 

21. Appellant had a fifteen-minute break, which was 

scheduled to occur between 10:00 a.m. and 

10:15 a.m.  N.T. p. 26. 

 

22. On March 18, 2019, appellant returned seven 

minutes late from his morning break period and 

Miley-Johnson recorded him as being tardy for 

exceeding his allotted break time.  N.T. pp. 26-27. 

 

23. On September 16, 2019, appellant signed in at 

8:31 a.m., one minute after his starting time, but had 

not informed Miley-Johnson he was late.  Miley- 
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Johnson learned of the late sign-in the following 

week when reviewing timesheets and marked 

appellant as being tardy.  N.T. pp. 27-28. 

 

24. On November 21, 2019, appellant called in stating 

he would be late arriving for work.  Appellant 

arrived at 8:32 a.m. and was recorded as being tardy 

two minutes.  N.T. p. 40. 

 

25. Appellant was charged with five minutes of 

tardiness for returning late from his lunch on 

December 2, 2019.  N.T. p. 40. 

 

26. On December 10, 2019, appellant called Strause 

and advised her he would be late due to traffic 

issues.  Appellant was charged with being tardy for 

arriving six minutes after his starting time.  N.T. 

p. 41. 

 

27. On December 17, 2019, appellant called Strause 

and advised her he was going to be arriving late 

because his GPS was set for the wrong location.  

Appellant was charged with eleven minutes of 

tardiness for arriving at 8:41 a.m.  N.T. p. 42. 
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28. On December 20, 2019, appellant called Strause, 

indicated he had picked up a fare in Pottstown, and 

that he would be arriving late for work.  Appellant 

was charged with lateness for arriving at 9:22 a.m.  

N.T. pp. 42-43. 

 

 

DISCUSSION 

 

The issue in the present appeal is whether the appointing authority 

established just cause for appellant’s removal from his regular status position of 

Energy Assistance Worker on charges of “Tardy” and “Lateness,” as both those 

terms are defined by the appointing authority’s policy on these issues, Policy 7173.  

Comm. Ex. A.  The text of the charges recited in the removal letter are listed in 

Finding of Fact 1.   

 

In an appeal challenging the removal of a regular status employee, the 

appointing authority has the burden of establishing just cause for the personnel 

action.  Mihok v. Department of Public Welfare, Woodville State Hospital, 147 Pa. 

Commw. 344, 348, 607 A.2d 846, 848 (1992); 71 Pa.C.S. §§ 2607, 3003(7)(i); 4 Pa. 

Code § 105.15.  Just cause must be job related and in some manner rationally and 

logically touch upon the employee’s competency and ability to perform.  Mihok, 147 

Pa. Commw. at 348, 607 A.2d at 848. 
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In support of its charges, the appointing authority presented the 

testimony of Robin Miley-Johnson, Vicki Strause, Alicia Reid, and Staci Bender.  In 

response, appellant testified on his own behalf, and also called Reid and Bender to 

testify. 

 

Appellant has been employed as an Energy Assistance Worker at the 

appointing authority since 2010.  N.T. p. 87.  His starting time was 8:30 a.m.  N.T. 

p. 27.  As noted in the removal letter, appellant’s removal is based upon six instances 

of tardiness and one instance of lateness occurring between March 18, 2019, and 

December 20, 2019.  Comm. Ex. A.  The dates and times of the attendance at issue 

are as follows: 

 

Tardiness 

Date    Time of Tardiness Amount of Time  

March 18, 2019  10:55-11:02 am  7 minutes 

September 16, 2019 8:30-8:31 a.m.  1 minute 

November 21, 2019 8:30-8:32 a.m.   2 minutes 

December 2, 2019  1:04-1:09 p.m.  5 minutes 

December 10, 2019 8:30-8:36 a.m.   6 minutes 

December 17, 2019 8:30-8:41 a.m.   11 minutes 

 

Lateness 

Date    Time of Lateness  Amount of Time  

December 20, 2019 8:30-9:22 a.m.  52 minutes 

 

Regarding the specific incidents noted in the removal letter, the 

appointing authority presented the testimony of the two individuals who supervised 

appellant directly during that time period, as well as the Administrator I, who serves  
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as a second-level supervisor.  Robin Miley-Johnson testified that she has served as 

an Income Maintenance Casework Supervisor at the appointing authority since 

July 2015.  N.T. p. 22.  Her responsibilities include time management for her unit.  

N.T. p. 24.  Miley-Johnson became appellant’s supervisor in 2017 and served in that 

capacity until 2019.  N.T. p. 25.  Miley-Johnson testified about appellant’s tardiness 

on March 18, 2019 and September 16, 2019.  N.T. pp. 25-27.  Vicki Strause has 

served as an Income Maintenance Casework Supervisor at the appointing authority 

since 2010.  N.T. pp. 36-37.  Strause supervises the five Income Maintenance 

Caseworkers and five Energy Assistance Workers that make up the LIHEAP staff at 

the appointing authority.  She began supervising appellant in October 2019 and was 

his supervisor until his removal.  N.T. p. 39.  Strause testified about appellant’s 

tardiness on November 21, 2019; December 2, 10, and 17, 2019, as well as his late 

arrival on December 20, 2019.  N.T. pp.  40-43. 

 

Alicia Reid has served as an Administrator I at the appointing authority 

since 2012.  N.T. p. 49.  Reid previously worked for three years as an IMCW 

Supervisor.  N.T. p. 50.  As Administrator I, Reid is responsible for distributing work 

to six supervisors and staff, as well as insuring work is completed accurately and in 

a timely fashion.  N.T. p. 51.  Reid also reviews the time and attendance of 

employees. N.T. p. 52.  Reid supervises both Miley-Johnson and Strause, and has 

known appellant since Reid started working at the appointing authority in 2012. N.T. 

p. 52.  Reid also testified about Policy 7173, which served as the basis for appellant’s 

removal.  AA Exs. 1, 2. 
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The description of the offense of tardiness in Policy 7173 is, “The 

employee who is tardy from 1 to 15 minutes beyond the designated starting time, 

apparently due to a lackadaisical attitude and lack of self-discipline.”  AA Ex. 1.  

The “Elements of Substantiation Required” under the policy state,  

Employee reports for work from 1 to 15 minutes late 

without reasonable excuse three times in a six-month 

period.  Progressively higher disciplinary steps: 

1) If employee had already been disciplined for other 

policy infractions; or 

2) If one or more steps of discipline cannot be affected 

because of continuous infractions.   

 

AA Ex. 1 (emphasis added). 

 

The policy further provides a list of “Matters to be Considered in 

Mitigation Or Extenuation” for tardiness as follows: 

Reasons employee gives for his/her actions. 

Length of service. 

Problems being encountered by employee. 

Previous offenses, as listed in the policy on “Controlling 

Time Abuse.”5   

Infractions committed after the initial six-month period 

from the date discipline was imposed will result in the last 

disciplinary step being repeated. 

A reduction of one step of discipline will be earned for 

each six-month period in which no policy violations 

occurred. 

 

AA Ex. 1. 

 

 
5 This document was never introduced as an exhibit nor was testimony offered addressing its contents. 
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Policy 7173 also specifies the steps of discipline to be followed.  For a 

first offense of tardiness after the probationary period, the steps are:  

Oral reprimand with counseling.  

Charge “T” time for each instance of tardiness.  

Provide SEAP referral. 

 

AA Ex. 1.  For second offense of tardiness, the steps are: 

Written warning with corrective counseling if three 

occurrences within six months of oral reprimand. 

Charge “T” time for each instance of tardiness.  

Provide SEAP referral. 

 

AA Ex. 1.  For a third or subsequent offense of tardiness, the steps are: 

One-day suspension/Level 1 ADLS6 if three further 

infractions occur within six months.   

Three-day suspension/Level 2 ADLS with final warning, 

if three further infractions occur within six months of one-

day suspension. 

Provide SEAP referral. 

Discharge if three infractions occur within six months of 

three-day suspension.  

Charge “T” time for each instance of tardiness.  

 

AA Ex. 1. 

 

  

 
6  Alternative Discipline in Lieu of Suspension. Under ADLS, there is no effect on appellant’s pay, seniority, or other 

benefits.  The ADLS carries the same disciplinary weight as if appellant served an unpaid suspension.   
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Under Policy 7173, the description of the offense of lateness is, “This 

describes the employee who reports for work more than 15 minutes beyond his/her 

designated starting time.  Each instance of such lateness, if not properly excused, is 

a proper subject for disciplinary action.”  AA Ex. 2.  The “Elements of Substantiation 

Required” under the policy state, 

Employee’s lateness of more than 15 minutes is 

unexcused.  Progressively higher disciplinary steps: 

1) If employee had already been disciplined for other 

policy infractions; or 

2) If one or more steps of discipline cannot be affected 

because of continuous infractions. 

 

AA Ex. 2.   

 

The policy further provides a list of “Matters to be Considered in 

Mitigation Or Extenuation” as follows: 

Length of service. 

Performance and attitude. 

Reasons offered for lateness (if acceptable, approve 

appropriate leave and no discipline is given). 

If employee has exhausted leave entitlements, time must 

be disapproved (AW) and employee disciplined. 

Previous offenses, as listed in this policy.   

Infractions committed after the initial six-month period 

from the date discipline was imposed will result in the last 

disciplinary step being repeated. 

A reduction of one step of discipline will be earned for 

each six-month period in which no policy violations 

occurred. 

 

AA Ex.  2. 
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Policy 7173 also specifies the steps of discipline to be followed.  For a 

first offense of lateness after the probationary period, the steps are:  

Oral reprimand.   

If unexcused lateness is more than one hour, the 

disciplinary progression will start with a written reprimand 

for the first occurrence.  

Charge “AW” time. 

Provide SEAP referral. 

 

AA Ex. 2.  For second or subsequent offenses of lateness, the steps are: 

Written reprimand if next offense is within six months of 

oral reprimand.  

One-day suspension/Level 1 ADLS if three further 

infractions occur within six months of written reprimand.  

If later, repeat reprimand. 

Three-day suspension/Level 2 ADLS with final warning, 

if next occurrence is within six months of one-day 

suspension. 

Charge “AW” time and provide SEAP referrals. 

Discharge if next occurrence is within six months of three-

day suspension.  No SEAP referral. 

 

AA Ex. 2.   

 

Miley-Johnson testified that on March 18, 2019, appellant returned late 

from his break period.  Miley-Johnson testified appellant has a fifteen-minute break, 

which usually occurs between 10:00 a.m. and 10:15 a.m.  On March 18, she saw 

appellant returning to his office at 11:02 a.m. Shortly afterwards, Miley-Johnson 

asked if appellant had read an e-mail she sent earlier that day.  Appellant said he had 

not reviewed it.  When asked why, appellant indicated that he was on the phone with  
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a client during his normal break time, so he took his  break starting at about 10:40.  

N.T. p. 26.  When Miley-Johnson asked why he was late returning, appellant 

indicated it was because the elevators were slow.  N.T. p. 26.  Miley-Johnson spoke 

to Reid, and they agreed that appellant would receive a tardy for exceeding his 

allotted break.  Miley-Johnson notified appellant he would be getting a tardy for the 

additional time he was on break.  N.T. p. 27. 

 

Regarding September 16, 2019, Miley-Johnson testified that when 

reviewing timesheets the following week, she saw appellant had signed in at 

8:31 a.m., one minute after his starting time.  N.T. p. 27.  According to Miley-

Johnson, appellant did not inform anyone.  She again conferred with Reid and they 

marked appellant as being tardy.  N.T. pp. 27-28. 

 

Strause testified that on November 21, 2019, appellant called in stating 

he would be late.  Appellant arrived at 8:32 a.m., two minutes after his starting time 

of 8:30 a.m.  Strause testified appellant was charged with being tardy since his arrival 

was within fifteen minutes of the start of his shift.  N.T. p. 40.  Regarding appellant’s 

tardiness on December 2, 2019, Strause testified that appellant’s lunch break was 

from 12:00 to 1:00 p.m.  N.T. p. 40.  Strause acknowledged she was off that day, 

and Miley-Johnson was covering her duties for her in her absence.  N.T. p. 40.  

Miley-Johnson advised Strause that appellant left for lunch at 12:05, did not return 

until 1:09, and did not advise Miley-Johnson he would be taking his lunch later than 

1:00 p.m.  N.T. p. 40.  Appellant was charged with five minutes of tardiness from 

1:04 to 1:09 p.m.  N.T. p. 40. 

 

  



 16 

Regarding appellant’s six minutes of tardiness on December 10, 2019, 

Strause testified appellant called saying he would be late due to traffic issues.  N.T. 

p. 41.  Since appellant arrived less than fifteen minutes after his starting time, he was 

charged with being tardy.  N.T. p. 41.  Strause also testified that on December 17, 

2019, appellant again called to say he was going to be arriving late because his GPS 

was set for the wrong location.  N.T. p. 42.  Appellant was charged with eleven 

minutes of tardiness (8:30-8:41 a.m.).  N.T. p. 42. 

 

Strause also testified regarding appellant’s lateness on December 20, 

2019, from 8:30 to 9:22 a.m.  Appellant called Strause, indicated he had picked up 

fare in Pottstown, and that he would be arriving late.  N.T. pp. 42-43.  Strause 

testified she was unfamiliar with what appellant meant by “fare.”  N.T. p. 43.  Strause 

subsequently asked appellant and he told her he was picking up Lyft rides before 

work.  N.T. p. 43. Strause testified that she was making Reid aware of appellant’s 

tardiness and late arrivals.  N.T. p. 43.  She further testified she conferred with 

appellant after each incident regarding the reason he was tardy and reminded him he 

needed to give himself more time to get into the office to be there by 8:30.  N.T. 

p. 44. 

 

Reid testified she conducted the December 16 and 27, 2019 pre-

disciplinary conferences with appellant regarding his attendance.  N.T. p. 53.  Reid 

further testified she is familiar with Policy 7173.  N.T. pp. 53-54; AA Exs. 1, 2.  Reid 

explained that since appellant had three tardies since March 2019, the third or 

subsequent offense under Policy 7173 goes from suspension to removal.  N.T. p. 55.  

Regarding lateness, Policy 7173 provides the disciplinary action that should be taken  

 

  



 17 

ranges from oral reprimand to discharge.  N.T. p. 57; AA Ex. 2.  Reid testified that 

in determining what discipline was appropriate, she conferred with the human 

resource department.  N.T. p. 57.  According to Reid, because appellant had a history 

of tardiness and attendance issues, after the pre-disciplinary conference,7 they 

presented information to Stacie Bender, and recommended the discipline level.  N.T. 

p. 57.  Reid testified that the human resource department then makes the decision 

regarding the level of discipline based upon the employee’s history with the 

appointing authority.  N.T. pp. 57, 59. 

 

Staci Bender is employed by the Office of Administration and was 

responsible for human resource programs at the appointing authority at the time of 

appellant’s attendance issues and removal.  N.T. pp. 64, 66.  Bender, who served as 

a Field Human Resource Officer 2, was responsible for investigating allegations of 

employee misconduct and issuing appropriate disciplinary action if it was deemed 

necessary.  N.T. p. 66.  Bender testified she became involved in appellant’s 

attendance issues when a supervisor informed Bender appellant was in violation of 

the Department of Human Services’ time and attendance policy.  N.T. p. 66. 

 

Bender testified that Energy Assistance Worker is a seasonal position.  

The working season runs approximately from September through April or May.  

N.T. p. 67.  When the working season ends, Energy Assistance Workers enter leave 

without pay status.  The seasonal employee returns for the next working season.  

N.T. p. 67.  Bender testified that for purposes of the disciplinary policy, the time a  

 

  

 
7 Reid did not specify which conference she was referencing. 



 18 

seasonal employee is on leave without pay does not count towards how much time 

has passed since the previous discipline for purposes of the time and attendance 

policy.  N.T. pp. 67-68.  According to Bender, termination was appropriate because 

appellant has previous discipline, starting with an oral reprimand and progressing to 

a Level 2 ADLS with a final warning.  N.T. p. 68.  Regarding whether she ever 

considered anything to mitigate the discipline and select something other than 

removal, Bender testified that they looked at appellant’s prior disciplinary history 

and history as a Commonwealth employee and decided that there were no mitigating 

circumstances.  N.T. pp. 68-69. 

 

On cross examination, Bender admitted that there are different levels 

of disciplinary suspensions in Policy 7173.  N.T. pp. 70-71.  She asserted that the 

appointing authority does not skip disciplinary steps in the policy.  Regarding why 

the decision was made to remove appellant, Bender testified that appellant had a 

Level 2 ADLS and final warning on his record.  N.T. pp. 70-71.  Bender 

acknowledged, however, that she did not know the date of the prior Level 2 ADLS.  

N.T. p. 71. 

 

In response to the appointing authority’s presentation, appellant 

testified that he began working for the appointing authority in October 2010 and 

worked ten seasons as an Energy Assistance Worker.  N.T. p. 87.  Appellant 

acknowledged that some of the issues with not being on time were related to 

supplementary employment with Lyft.  N.T. p. 90.  Appellant testified that he 

stopped performing services for Lyft prior to work so that he would no longer be  
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late.  N.T. p. 90.  Appellant also re-called Bender, who confirmed that after the pre-

disciplinary conference, a manager can make a recommendation regarding the 

discipline to be imposed, but the final decision is made by Bender and the Executive 

Director of the appointing authority.  N.T. p. 77.  Appellant also re-called Reid, who 

confirmed she is required to follow the Human Resource Officer’s recommendation 

for the disciplinary action.  N.T. p. 82. 

 

Analysis of Just Cause 

 

In determining whether there is just cause for removal, we note that the 

appointing authority has established six instances between March 18 and 

December 17, 2019 when appellant arrived for work after his starting time or did not 

return from a break period at the designated time.  The total time involved in these 

instances is thirty-two minutes.  The appointing authority also established that 

appellant arrived for work fifty-two minutes after his scheduled starting time of 

8:30 a.m. on December 20, 2019.  Appellant has worked in his position since 2010.   

 

The appointing authority bases the decision to remove appellant upon 

these time and attendance infractions under the procedures—including progressive 

discipline—in Policy 7173.  Significantly, the decision was based upon the  premise 

that removal was in accordance with this policy because appellant had been issued 

a Level 2 ADLS with a final warning within six months of the above-noted dates of 

time and attendance incidents.  The appointing authority has not, however, 

established when the Level 2 ADLS was issued.  The Level 2 ADLS is never  
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mentioned in the January 31, 2020 removal letter as a basis for the removal.  In fact, 

there is no mention of any prior discipline in the removal letter.  We also note the 

appointing authority did not submit the Level 2 ADLS notice letter for admission 

into the record at the hearing, nor did it provide documentation or testimony 

specifying the date the letter was sent or the discipline imposed.  In fact, on cross 

examination, Bender was specifically asked what was the date of the Level 2 ADLS 

and final warning, and she testified, “Off the top of my head, I’m not sure.”  N.T. 

p. 71.  She further testified that the date of the Level 2 ADLS “may not have fell 

[sic] within six months of the next infraction.”  N.T. p. 71. 

 

The appointing authority has also failed to explain why it did not 

consider appellant’s length of service—or any of the other mitigating/extenuating 

factors—when deciding on the level of discipline.  Consideration of such factors is 

expressly required by Policy 7173.  One of those factors for both tardiness and 

lateness is a reduction of one step of discipline for each six-month period in which 

there is no violation.  Similarly, for both tardiness and lateness, Policy 7173 provides 

infractions committed after the initial six-month period from the date the discipline 

was imposed will result in the last disciplinary step being repeated.  AA Exs. 1, 2 

 

What is before the Commission is a series of tardiness of relatively 

minor amounts of time and one incident where appellant arrived fifty-two minutes 

late for work after notifying the appointing authority, in advance, that he would be 

late.  We find the appointing authority has failed to establish just cause for 

appellant’s removal from the classified service as a seasonal worker with nine years  
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of service.  However, the record does establish appellant failed to be present at his 

starting time or in accordance with his return time from breaks on the dates and times 

noted in the removal letter.  An appointing authority can expect an employee to be 

on time for the start of their shift in order to perform the duties of their position.  

Consequently, while we do not find the appointing authority has established just 

cause for removal, we find that the conduct the appointing authority has established 

is sufficient to demonstrate good cause for suspension.  Consequently, pursuant to 

Section 3003(8)(iii) of Act 71,8 we modify appellant’s removal to a three-day 

suspension without backpay.  This level of discipline is equivalent to the prior 

Level 2 ADLS appellant had received at some unidentified time prior to the 

attendance dates at issue in the present appeal.  Accordingly, we enter the following: 

 

 

CONCLUSIONS OF LAW 

 

1. The appointing authority has failed to present 

evidence establishing just cause for removal under 

Section 2607 of Act 71 of 2018. 

 

  

 
8 Section 3003(8)(iii) of Act 71, as amended, provides: 

If an employee is removed, furloughed, suspended or demoted, the commission may modify or set 

aside the action of the appointing authority.  If appropriate, the commission may order reinstatement, 

with the payment of the salary or wages lost, including employee benefits, as the commission may 

in its discretion award. 

 

71 Pa.C.S. § 3003(8)(iii).  
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2. The appointing authority has presented evidence 

establishing good cause for suspension under 

Section 2603 of Act 71 of 2018. 

 

 

ORDER 

 

AND NOW, the State Civil Service Commission, by agreement of its 

members, orders that the removal action imposed by the Berks County Assistance 

Office, Department of Human Services be set aside and a three (3) day suspension 

be imposed.  The Commission further directs that the appointing authority amend its 

records to reflect a suspension of three (3) workdays, effective February 4, 2020, 

and orders the return of appellant to regular Energy Assistance Worker employment 

within thirty (30) calendar days.  The Commission declines to award backpay in this 

appeal.  We further order that within thirty (30) calendar days of the mailed date of 

this opinion, the appointing authority shall submit written notice of compliance with 

this Order to the Executive Director of the State Civil Service Commission. 

 

State Civil Service Commission 

 

 

        

Gregory M. Lane 

Commissioner 

 

 

        

Bryan R. Lentz 

Commissioner 

 

Mailed:  4/29/21 


