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ADJUDICATION 

 

This is an appeal by Cynthia Rodriguez challenging her non-selection 

for appointment to Income Maintenance Caseworker employment with the 

Department of Human Services.  A hearing was held on March 19, 2021, via video, 

before Commissioner Bryan R. Lentz.   

 

The Commissioners have reviewed the Notes of Testimony and 

exhibits introduced at the hearing.1  The issue before the Commission is whether 

appellant established her non-selection for appointment to Income Maintenance 

Caseworker employment was motivated by discrimination.   

  

 
1 During the hearing, both parties elected to close the record by filing Briefs.  N.T. p. 175.  A Briefing schedule was 

issued; however, appellant failed to file her Brief and the appointing authority filed its Brief after the Briefing 

schedule’s deadline.   
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FINDINGS OF FACT 

 

1. By email dated July 29, 2020, appellant was 

informed she was not selected to move forward to 

the formal interview process for the Income 

Maintenance Caseworker (hereinafter “IMCW”) 

position in the Cumberland County Assistance 

Office.  Comm. Ex. A.   

 

2. The appeal was properly raised before this 

Commission and was heard under Section 

3003(7)(ii) of Act 71 of 2018.  Comm. Ex. C.  

 

3. Appellant is an “Afro Latina” candidate who 

applied for the IMCW position.  N.T. pp. 27, 30, 45.   

 

4. Appellant began her career by working for the State 

Civil Service Commission’s (hereinafter “SCSC”)2 

Recruitment Division as a Human Resource 

Analyst 2 for three years.  N.T. p. 25. 

 

5. After working for the SCSC, appellant was 

employed as a Consumer Liaison Administrative 

Officer 3 with the Department of Banking.  N.T. 

pp. 24-25, 65-66.   

 
2 SCSC will represent the Commission’s Administrative branch and the Commission will be noted as the 

Adjudicating Authority.   
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6. After working for the Department of Banking, 

appellant was employed as a Compliance Auditor 

for the Pennsylvania Housing Finance Agency.  

N.T. p. 25.   

 

7. Appellant was formerly employed as a Certified 

Medical Interpreter for UPMC.  As a Certified 

Medical Interpreter, appellant was fluent in 

Spanish.  N.T. p. 29.   

 

8. On August 6, 2020, appellant received a scheduling 

email to schedule her oral examination as a “pre-

screening interview”.  Appellant scheduled her oral 

examination on August 13, 2020.  Comm. Ex. B; 

N.T. pp. 27, 45; AA Exs. 1, 3.   

 

9. Income Maintenance Administrator 1 Mark 

Dolheimer and Income Maintenance Casework 

Supervisor Jamie Herrera conducted appellant’s 

oral examination.  N.T. p. 88; AA Exs. 1, 3.   

 

10. During the oral examination, appellant was rated on 

three subjects: 1) experience, training and related 

skills; 2) interpersonal skills; and 3) communication 

skills.  AA Exs. 1, 3.   
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11. For each subject, the panelists rated appellant as 

follows: excellent, above average, average, or 

below average for each subject.  N.T. p. 92; AA 

Exs. 1, 2, 3.   

 

12. The questions asked to each candidate were as 

follows: 

1) What background and experience 

do you have with using a computer for 

data entry of information and using 

computer applications such as 

Microsoft Outlook, Excel, and Word? 

2) Solid Customer Service Skills are 

very important in this position.  What 

comes to mind when you think of good 

customer service? 

 

AA Exs. 1, 2, 3.   

 

13. Appellant articulated to the panelists that she had 

utilized Microsoft Office Suite programs Word, 

Excel, PowerPoint, and Outlook for over twenty 

years.  N.T. pp. 60-61, 68; AA Exs. 1, 3.   

 

14. Appellant mentioned to the panelists her work 

experience as a Consumer Liaison Administrative 

Officer 3 for the Department of Banking’s Deputy 

Secretary, and City Council.  N.T. pp. 65-66; AA 

Exs. 1, 3.   
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15. Appellant informed the panelists of her work 

experience as a Certified Medical Interpreter and 

how she fluently speaks Spanish.  N.T. pp. 60, 66, 

75; AA Exs. 1, 3.   

 

16. Dolheimer and Herrera were aware of appellant’s 

national origin.  N.T. pp. 103, 158.   

 

17. For experience, training, and related skills, 

Dolheimer rated appellant as below average and 

noted appellant had “computer 

experience…unclear if relevant experience.”  AA 

Ex. 1.   

 

18. For experience, training and related skills, Herrera 

rated appellant as below average and noted 

appellant’s twenty years of experience with 

Microsoft Office Suites, appellant’s former 

Consumer Liaison Administrative Officer 3 

position for the Department of Banking’s Deputy 

Secretary, and City Council, and appellant’s skills 

as a very good typist.  N.T. pp. 65, 155; AA Ex. 3.   

 

19. For interpersonal skills, Dolheimer rated appellant 

as average and noted how appellant was “polite, 

conveyed very briefly, good customer service”.  AA 

Ex. 1.   
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20. For interpersonal skills, Herrera rated appellant as 

average and noted appellant “listen 

carefully…clarifying questions…work toward 

solutions…Certified Medical Interpreter thru [sic] 

UPMC – language unk [sic].”  N.T. pp. 65-66, 155; 

AA Ex. 3.   

 

21. For communication skills, Dolheimer rated 

appellant as below average, and noted “poor 

communication, dangled statements raised more 

questions [sic] unclear ability, bilingual in what 

language?”  N.T. p. 60; AA Ex. 1.   

 

22. For communication skills, Herrera rated appellant 

as below average and noted appellant was friendly, 

professional, but provided incomplete answers 

lacking details.  N.T. pp. 66, 155-156; AA Ex. 3.   

 

23. For the oral examination’s first question, Dolheimer 

recorded appellant’s twenty years of computer 

experience of operating Microsoft Office Suite 

programs and wrote how appellant worked for the 

Department of Banking for six years as a “deputy 

secretary liaison.”  N.T. p. 95; AA Ex. 1.   

 

  



7 
 

24. For the oral examination’s first question, Herrera 

recorded appellant’s twenty years of operating 

Microsoft Office Suite programs and how she held 

the Consumer Liaison Administrative Officer 3 

position for the Department of Banking, and City 

Council.  N.T. p. 153; AA Ex. 3.   

 

25. For the second question, Dolheimer recorded 

appellant’s response that she listens carefully, asks 

clarifying questions, and explains solutions to 

provide good customer service.  N.T. p. 96; AA 

Ex. 1.   

 

26. During the second question’s response, Dolheimer 

recorded appellant was “fully bilingual – certified 

medical interpreter under UPMC.”  N.T. p. 95; AA 

Ex. 1.   

 

27. For the second question, Herrera recorded how 

appellant articulated she would listen carefully to 

the customer’s needs, ask clarifying questions, and 

work toward a solution.  Herrera further noted 

appellant was bilingual and formerly worked as a 

Certified Medical Interpreter for UPMC.  N.T. 

p. 154; AA Ex. 3.   
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28. After completing the twenty oral examinations, 

Dolheimer, and Herrera compiled a list of 

candidates who scored overall excellent or above 

average to move on to the formal interviews.  N.T. 

pp. 100-101; AA Ex. 2.   

 

29. The selected candidates for the IMCW position, J.L. 

and K.W. were Caucasian and were not bilingual in 

Spanish.  N.T. pp. 109, 123; AA Ex. 2.   

 

30. Dolheimer rated J.L.’s experience, training, and 

related skills as excellent while J.L. has seven years 

of using Microsoft Excel and using a laptop daily.  

AA Ex. 2.  

 

31. Dolheimer rated K.W.’s experience, training, and 

skills as above average while appellant and K.W. 

have the same years of Microsoft Office Suite 

experience.  AA Exs. 1, 2, 3.   

 

 

DISCUSSION 

 

The issue in the present appeal is whether appellant established her non-

selection for appointment to Income Maintenance Caseworker (hereinafter 

“IMCW”) employment with the appointing authority was the result of 

discrimination.  In her appeal, appellant alleged the appointing authority’s decision 
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to not select her for the formal interview process for the IMCW position was 

motivated by traditional discrimination on the basis of her national origin and age 

and was the result of technical discrimination because the oral examination was a 

test or an interview in violation of Act 71.  Comm. Ex. B.   

 

 In an appeal alleging discrimination, the burden of presenting evidence 

in support of all allegations of discrimination lies with the appellant.  Nosko v. 

Somerset State Hospital, 139 Pa. Commw. 367, 370-371, 590 A.2d. 844, 846 (1991).  

Accordingly, the sole question for determination by this Commission is whether 

appellant has presented evidence sufficient to establish her claims of discrimination.  

Section 2704 of Act 71 of 2018 provides: 

An officer or employee of the Commonwealth may not 

discriminate against an individual in recruitment, 

examination, appointment, training, promotion, retention 

or any other personnel action with respect to the classified 

service because of race, gender, religion, disability or 

political, partisan or labor union affiliation or other 

nonmerit factors. 

 

71 Pa.C.S.A § 2704.3  The prohibition set forth in this section encompasses two 

general types of discrimination.  First, “traditional discrimination” encompasses 

claims of discrimination based on race, gender, religion, disability, political, 

partisan, labor union affiliation, or other non-merit factors; and second, “technical 

discrimination” involves a violation of procedures required pursuant to the Act or 

 
3 The provisions of Section 2704 are substantially the same as the provisions in Section 905.1 of Act 286 (71 P.S. § 

741.905a), and both sections of the respective acts use virtually the same language.  Section 905.1 provides:  

Prohibition of Discrimination—No officer or employe[e] of the Commonwealth shall discriminate 

against any person in recruitment, examination, appointment, training, promotion, retention or any 

other personnel action with respect to the classified service because of political or religious opinions 

or affiliations because of labor union affiliations or because of race, national origin or other non-

merit factors.  

71 P.S. § 741.905a 
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related Rules.  Price v. Luzerne/Wyoming Counties Area Agency on Aging, 672 A.2d 

409, 411 n. 4 (Pa. Commw. Ct. 1996), citing Pronko v. Department of Revenue, 114 

Pa. Commw. 428, 539 A.2d 462 (1988).  In the instant matter, this appeal involves 

claims of traditional discrimination and technical discrimination.   

 

In analyzing claims of discrimination under Section 2704 of the Act, 

appellant has the burden of establishing a prima facie case of discrimination by 

producing sufficient evidence, if believed and otherwise unexplained, indicates that 

more likely than not discrimination has occurred.  71 Pa.C.S.A. § 2704; Department 

of Health v. Nwogwugwu, 141 Pa. Commw. 33, 38, 594 A.2d 847, 850 (1991).  The 

burden of establishing a prima facie case cannot be an onerous one.  Henderson v. 

Office of the Budget, 126 Pa. Commw. 607, 560 A.2d 859 (1989) petition for 

allowance of appeal denied, 524 Pa. 633, 574 A.2d 73 (1990).  When there is an 

allegation of technical discrimination, no showing of intent is required.  There must 

be evidence, however, to show appellant was harmed by the technical 

noncompliance or that because of the peculiar nature of the procedural impropriety 

that he or she could have been harmed but there is no way to prove that for certain.  

Pronko, 114 Pa. Commw. at 439, 539 A.2d at 462.  

 

Once a prima facie case of discrimination has been established, the 

burden of production then shifts to the appointing authority to advance a legitimate 

non-discriminatory reason for the personnel action.  If it does, the burden returns to 

appellant, who always retains the ultimate burden of persuasion, to demonstrate that 

the proffered merit reason for the personnel action is merely pretextual.  Henderson, 

126 Pa. Commw. at 614-615.   
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At the hearing, appellant testified on her own behalf.  In response, the 

appointing authority presented the testimony of Income Maintenance 

Administrator 1 Mark Dolheimer4 and Income Maintenance Casework 

Supervisor Jamie Herrera. 

 

Appellant argues three claims in support of her appeal.  First, appellant 

asserts her non-selection to the IMCW’s formal interview process was because of 

her national origin.  Specifically, appellant is an “Afro-Latina” candidate who is 

bilingual in Spanish.  N.T. p. 30.  Secondly, appellant argues her non-selection was 

because of her age; she is fifty-eight years old.  N.T. p. 34.  Lastly, appellant claims 

her non-selection was a form of technical discrimination because her oral 

examination was a test instead of an interview.5   N.T. p. 34.   

 

Appellant is currently employed as a Compliance Manager for a 

company in the private sector.  N.T. p. 23.  Prior to entering the private sector, 

appellant worked for the Commonwealth.  Appellant began her career working for 

the State Civil Service Commission’s (hereinafter “SCSC”) Recruitment Division as 

a Human Resource Analyst 2.  Appellant remained as a Human Resource Analyst 2 

for three years.  N.T. p. 25.  After working for the SCSC, appellant was employed 

as a Consumer Liaison Administrative Officer 3 for the Department of Banking.  

Appellant held this position for over six years.  N.T. pp. 24-25.  After working for 

the Department of Banking, appellant was employed as a Compliance Auditor for 

the Pennsylvania Housing Finance Agency.  N.T. p. 25.  Appellant was also 

 
4 Dolheimer is employed by the appointing authority as an Income Maintenance Administrator 1.  Dolheimer has held 

this position for over three years.  N.T. pp. 86, 89.   

 
5 The terms oral examination and pre-screening interview was used interchangeably throughout the record.  We select 

to use the term oral examination for consistency in this adjudication.   
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employed as a Certified Medical Interpreter for UPMC.  As a Certified Medical 

Interpreter, appellant is bilingual in Spanish.  N.T. p. 29.  From these experiences, 

appellant has years of experience working with the public and possesses strong 

communication skills and writing skills.  N.T. p. 28.   

 

Appellant applied for the IMCW position and received a score of 100.  

N.T. pp. 27, 45.  On August 6, 2020, appellant received an email scheduling her oral 

examination as a “phone interview.”  Appellant scheduled her oral examination on 

August 13, 2020.  Comm. Ex. B; N.T. pp. 27, 45; AA Exs. 1, 3.   

 

Income Maintenance Administrator 1 Mark Dolheimer and Income 

Maintenance Casework Supervisor Jamie Herrera conducted the oral examinations 

for twenty eligible candidates for the IMCW position.  AA Exs. 1, 3.  At the 

beginning of the oral examination, Dolheimer and Herrera informed appellant that it 

would only last fifteen minutes.  N.T. pp. 28, 48.  During the oral examination 

through the phone, the panelists asked each candidate, including appellant, the 

following questions: 

1) What background and experience do you have with 

using a computer for data entry of information and using 

computer applications such as Microsoft Outlook, Excel, 

and Word? 

2) Solid Customer Service Skills are very important in this 

position.  What comes to mind when you think of good 

customer service? 

 

AA Exs. 1, 2, 3.  The panelists rated each candidates’ responses based on three 

subjects: 1) experience, training, and related skills; 2) interpersonal skills; and 

3) communication skills.  AA Exs. 1, 3.  For each subject, the panelists rated 
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candidates’ answers as: excellent, above average, average, or below average.6  AA 

Exs. 1, 3.  Each panelist asked one question and did not ask any follow up questions 

to the candidates’ responses.  N.T. p. 78, 96, 151, 157.  Appellant recalled the 

panelists notified her that the oral examination’s purpose was “to begin weeding out 

and selecting the candidates that move forward to a final interview.”  N.T. pp. 34, 

46.   

 

In response to the first question about using Microsoft Office programs, 

appellant articulated that she has utilized Microsoft Office Suite programs Word, 

Excel, PowerPoint, and Outlook for over twenty years.  N.T. pp. 60-61, 68; AA 

Exs. 1, 3.  Appellant also shared her work experience as a Consumer Liaison 

Administrative Officer 3 for the Department of Banking’s Deputy Secretary, and 

City Council.  N.T. pp. 65-66; AA Exs. 1, 3.  Appellant further recalled how she told 

the panelists about her skills as a typist in entering data.  N.T. p. 65; AA Exs. 1, 3.   

 

In response to the second question about customer service, appellant 

expressed how she listens carefully, asks clarifying questions, and explains solutions 

to provide good customer service.  Appellant explained the Department of Banking 

would not have hired her as a Consumer Liaison Administrative Officer 3 for the 

Deputy Secretary if she had poor communication skills.  N.T. p. 66.  Moreover, 

appellant emphasized she told Dolheimer and Herrera that she is bilingual in Spanish 

and worked as a Certified Medical Interpreter for UMPC.  N.T. pp. 60, 66, 75; AA 

Exs. 1, 3.   

 

 
6 Within the interview notes, E means excellent, AA means above average, A means average, and BA means below 

average.  N.T. p. 92; AA Ex. 1.   
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For experience, training, and related skills, appellant testified 

Dolheimer rated her as below average.  Dolheimer noted appellant had “computer 

experience…unclear if relevant experience.”  AA Ex. 1.  Additionally, appellant 

testified Jaime Herrera rated her as below average for her experience, training and 

related skills.  Herrera noted appellant’s twenty years of experience with Microsoft 

Office Suites, appellant’s former Consumer Liaison Administrative Officer 3 

position for the Department of Banking’s Deputy Secretary, and City Council, and 

appellant’s skills as a very good typist for data entry.  N.T. pp. 65, 155; AA Ex. 3.   

 

For her interpersonal skills, appellant testified Dolheimer rated her as 

average and noted she was “polite, conveyed very briefly, good customer service”.  

AA Ex. 1.  Similarly, Herrera rated appellant’s interpersonal skills as average and 

noted appellant “listen carefully…clarifying questions…work toward 

solutions…Certified Medical Interpreter thru [sic] UPMC – language unk [sic].”  

N.T. pp. 65-66, 155; AA Ex. 3.  Appellant expressed she does not understand why 

the panelists wrote down unknown for her secondary language because she told them 

she spoke Spanish.  N.T. pp. 66, 75.   

 

For her communication skills, appellant testified Dolheimer rated her 

as below average, and noted “poor communication, dangled statements raised more 

questions [sic] unclear ability, bilingual in what language?”  N.T. p. 60; AA Ex. 1.  

Herrera also rated appellant’s communication skills as below average.  Herrera noted 

appellant was friendly, professional, but provided incomplete answers lacking 

details.  N.T. pp. 66, 155-156; AA Ex. 3.   
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Interviewer Candidate 

Mark Dolheimer Cynthia Rodriguez 

Candidate 

Suitability 

Thoughts & 

Observations 

Experience, Training and 

related Skills 
Experience, training, and education 

relevant to job/field 

E 

AA 

A 

BA 

Computer experience unclear 

if relevant experience  

Interpersonal Skills 
Professional; tactful and sensitive to 

others; Customer service driven  

E 

AA 

A 

BA 

Polite, conveyed briefly, 

good customer service  

Communication 
Ability to exchange information in a 

clear, concise, organized manner  

E 

AA 

A 

BA 

Poor communication, 

dangled statements, raised 

more questions unclear 

ability, bilingual in what 

language? 

 

Interviewer Candidate 

Jamie Herrera Cynthia Rodriguez 

Candidate 

Suitability 

Thoughts & 

Observations 

Experience, Training and 

related Skills 
Experience, training, and education 

relevant to job/field 

E 

AA 

A 

BA 

20 + years w/ Microsoft 

Office Suites  

Data Entry = very good typist 

Liaison for City Council, 

Dep. Secretary 

Interpersonal Skills 
Professional; tactful and sensitive to 

others; Customer service driven  

E 

AA 

A 

BA 

Listen carefully, 

Clarifying questions, 

Work toward solutions, 

Certified Medical Interpreter 

thru UPMC – language unk. 

Communication 
Ability to exchange information in a 

clear, concise, organized manner  

E 

AA 

A 

BA 

Friendly 

Professional 

Incomplete answers-lacking 

details 
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In response to appellant’s presentation, Dolheimer and Herrera 

explained their ratings and notes from appellant’s oral examination.  For the first 

question, Dolheimer stated the panelists were expecting a candidate to provide 

details of how they were able to navigate the Microsoft Office programs to perform 

their former job functions.  N.T. p. 94.  Dolheimer noted appellant’s twenty years of 

computer experience utilizing the Microsoft Office Suite programs.  Dolheimer 

recalled appellant stated she had numerous positions operating Microsoft Office “but 

didn’t really elaborate as to how in-depth she was at using a computer, if she was 

doing data entry.”  N.T. p. 95; AA Ex. 1.  Dolheimer further reasoned that appellant 

didn’t describe how she effectively used her twenty years of computer experience.  

N.T. p. 127.  Additionally, Dolheimer stated appellant provided a very limited 

description of her experience in data entry.  N.T. p. 135.  Dolheimer explained he 

was not certain if appellant conveyed she worked for the Department of Banking 

reporting to the Deputy Secretary as a Consumer Liaison Administrative Officer 3.  

N.T. p. 128.  Yet, Dolheimer noted appellant described she worked for the 

Department of Banking for six years and wrote “deputy secretary liaison”.  AA 

Ex. 1.   

 

For the second question, Dolheimer noted appellant responded by 

stating she listens carefully, asks clarifying questions, and explains solutions to 

provide good customer service.  N.T. p. 96; AA Ex. 1.  Dolheimer recalled appellant 

informed the panelists that she was bilingual.  However, Dolheimer claimed he did 

not know whether appellant was bilingual in Spanish or Japanese.  N.T. p. 95.  

Nevertheless, Dolheimer noted appellant was “fully bilingual – certified medical 

interpreter under UPMC.”  AA Ex. 1.  Dolheimer admitted a bilingual candidate 

would be favorable because the appointing authority engages with many non-

English speaking clients.  N.T. p. 110.   
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Dolheimer characterized appellant’s responses as brief and did not 

convey her skills and abilities as well as the other candidates.  N.T. p. 126.  

Dolheimer believed appellant’s responses were also jumpy.7  N.T. p. 131.  

Dolheimer asserted appellant described her job title and a very brief description of 

her responsibilities.  N.T. p. 132.  Dolheimer explained he thought appellant 

appeared distracted and believed she did not put a lot of forethought into her 

interview responses.  N.T. p. 106.  Dolheimer did not consult with Herrera when 

making his assessment of appellant’s responses.  N.T. p. 102.   

 

Meanwhile, for the first question, Herrera stated appellant appeared to 

have a lot of knowledge but did not go into detail of her experiences.  For instance, 

Herrera recalled appellant provided she has over twenty years of Microsoft Office 

experience but did not articulate how she used the programs in her positions.  As a 

result, Herrera rated her experience, training, and related skills as below average.  

N.T. pp. 151-152, 163-164; AA Ex. 3.  Yet, Herrera acknowledged appellant 

explained how she was a good typist for data entry.  Herrera also admitted appellant 

conveyed her former position as a Consumer Liaison Administrative Officer 3 for 

the Department of Banking, and City Council.  N.T. p. 153; AA Ex. 3.   

 

For the second question, Herrera explained how appellant articulated 

she would listen carefully to the customer’s needs, ask clarifying questions, and 

work toward a solution.  Furthermore, Herrera remembered appellant was bilingual 

and formerly worked as a Certified Medical Interpreter for UPMC.  N.T. p. 154; AA 

Ex. 3.  Yet, Herrera asserted she did not hear what language appellant spoke.  N.T. 

p. 154.  Herrera claimed while a bilingual candidate is an excellent asset in the office, 

 
7 In contrast to Dolheimer’s opinion, when appellant testified before the Commission, she communicated clearly and 

coherently.   
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there are interpreting services for every language the office faces and “it doesn’t hold 

as much bearing on how I look at a candidate as she might feel.  And I think that 

there’s a --- there’s a misconception of how important it is for the job.”  N.T. p. 169.  

Herrera asserted she would not provide a candidate preferential treatment over 

another equally qualified candidate because she is bilingual.  N.T. p. 171.   

 

Herrera further explained how she rated appellant’s responses.  Herrera 

testified she utilized her experience as an Income Maintenance Casework Supervisor 

to rate the candidates for the IMCW position’s formal interview process.  N.T. 

p. 148.  Herrera acknowledged she rated appellant’s responses in comparison to what 

she expected to hear from candidates from her two years of conducting interviews 

and to what she expected was required for a IMCW based on her experience as an 

Income Maintenance Casework Supervisor.  N.T. pp. 161-162.   

 

Herrera testified she rated appellant’s experience, training, and related 

skills as below average.  Herrera explained “I felt that it was lacking with detail I 

could make a good determination and make a good connection between her job 

experience and training and the current position that she was seeking.”  N.T. p. 155.  

Herrera acknowledged appellant’s below average rating for her experience, training, 

and related skills “was based on below average in my ability to be able to use that to 

make that connection.”  N.T. p. 155.  

 

For her interpersonal skills, Herrera testified she rated appellant as 

average.  Herrera explained “[t]here definitely are certain things that I’m looking for 

in interpersonal skills because they are extremely important in the position that I just 

didn’t quite get from her interview.”  N.T. p. 155.   
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For her communication skills, Herrera testified she rated appellant as 

below average.  Herrera clarified “[i]t had to do with detail and me being given the 

information that I need to make the connection between her very ample experience 

and the position that she was going for as well.”  N.T. p. 156.  Herrera stated 

appellant’s failure to provide sufficient information in her responses illustrated her 

poor communication skills.  N.T. p. 166.   

 

After completing the twenty oral examinations, Dolheimer and Herrera 

compiled a list of candidates who scored overall excellent or above average to move 

onto the formal interviews.  N.T. pp. 100-101; AA Ex. 2.  Dolheimer explained the 

six candidates confidently conveyed the most organized information to move onto 

the formal interview process.  N.T. pp. 101, 104.  In contrast, Dolheimer stated the 

candidates who provided the shortest responses did not move onto the formal 

interview process.  N.T. p. 105.   

 

Dolheimer testified J.L. and K.W. were selected for the IMCW 

positions.  N.T. p. 108.  Dolheimer affirmed they were at least forty years old or 

older, and Caucasian.  N.T. pp. 109, 123.  Dolheimer and Herrera contended they 

were not aware of the selected candidate’s national origin or age.  N.T. pp. 134, 158.  

Dolheimer testified they did not know appellant’s national origin or age based on 

her last name or her interview performance.  N.T. p. 103.  Herrera also testified 

neither appellant’s national origin nor age were factored into her assessment of 

appellant’s responses.  N.T. p. 158.  On August 17, 2020, appellant received an email 

informing her of her non-selection to the formal interview process for the IMCW 

position.  Comm. Ex. A; N.T. p. 28.   
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Having carefully reviewed the record, we now turn to whether appellant 

successfully established her claims of national origin discrimination, age 

discrimination, and technical discrimination.   

 

When making a claim of “traditional discrimination,” an appellant must 

initially present a prima facie case of discrimination by producing sufficient 

evidence that, if believed, indicates that more likely than not discrimination has 

occurred.  Henderson, supra.  Appellant’s prima face case cannot be an onerous one.  

Henderson, 126 Pa. Commw. at 616, 560 A.2d at 864.  Once a prima facie case of 

discrimination has been established, the burden of production then shifts to the 

appointing authority to advance a legitimate non-discriminatory reason for the 

personnel action.8  Nwogwugwu, 594 A.2d at 850.   

 

First, the Commission will address appellant’s national origin 

discrimination claim.  For appellant to establish a prima facie case of national origin 

discrimination, she must show: 1) she is a member of a protected class; 2) she was 

qualified for the position; 3) she suffered an adverse employment action; and 4) the 

circumstances of the adverse employment action would give rise to an inference of 

discrimination.  Fekade v. Lincoln U., 167 F. Supp. 2d 731, 741–42 (E.D. Pa. 2001); 

See McDonnell Douglas v. Green, 411 U.S. 792, 802 (1973).  While an explicit 

definition has not yet been created, the EEOC broadly defines national origin 

discrimination as, “the denial of equal employment opportunity because of an 

individual’s or his or her ancestor’s place of origin; or because an individual has the 

 
8 At the conclusion of appellant’s presentation, the appointing authority raised a motion to dismiss on the grounds that 

appellant failed to present prima facie cases of discrimination.  N.T. pp. 80-81.  Ruling was deferred at the hearing.  

N.T. p. 81.  After careful review, the appointing authority’s motion to dismiss is granted in part and denied in part for 

the reasons set forth below.   
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physical, cultural, or linguistic characteristics of a national origin group.  Kanaji v. 

Children’s Hosp. of Philadelphia, 276 F. Supp. 2d 399, 402 (E.D. Pa. 2003) (quoting 

29 C.F.R. § 1606.1).  As such, national origin discrimination applies to the place of 

origin, not the country of origin, and is triggered by a person’s physical or behavioral 

traits that reflect her membership in a protected class.  Id.  See also, Munoz v. 

Armstrong Flooring, Inc., CV 18-1209, 2019 WL 2357759, at *11 (E.D. Pa. June 4, 

2019). 

 

Upon review of appellant’s presentation, we find appellant established 

a prima facie case of national origin discrimination.  First, there is no dispute that 

appellant is a member of a protected class.  Appellant’s surname is Rodriguez and 

she described herself as a Spanish speaking, “Afro-Latina.”9  Second, appellant was 

deemed eligible for the position.  Appellant showed how her experience as a 

bilingual Certified Medical Interpreter and Consumer Liaison Administrative 

Officer 3 would qualify her for the IMCW’s interview process.  Third, appellant has 

presented her non-selection to the formal interview process for the IMCW position 

qualifies as an adverse action taken against her by the appointing authority.  Lastly, 

appellant presented how her ratings in comparison to her work experience and skills 

presented during the oral examination give rise to the inference that discrimination 

based upon her place of origin has occurred.   

 

Appellant credibly emphasized she expressed her linguistic abilities of 

speaking bilingually in Spanish to Dolheimer and Herrera during her scheduled oral 

examination.  While Dolheimer and Herrera attested they did not take appellant’s 

national origin into consideration when not selecting her to the formal interview 

 
9 It is within the purview of the Commission to determine the credibility of the witnesses.  State Correctional 

Institution at Graterford, Department of Corrections v. Jordan, 95 Pa. Commw. 475, 478, 505 A.2d 339, 341 (1986). 
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process, we find these assertions unpersuasive.  Dolheimer and Herrera claim they 

do not believe appellant informed them that she spoke Spanish.  However, the 

presented interview notes reflect the panelists recorded appellant was a Certified 

Medical Interpreter.  We find it highly improbable that appellant would not tell the 

interview panelists of what language she spoke as an interpreter for UPMC.   

 

Furthermore, we are not persuaded that Dolheimer and Herrera did not 

select appellant due to her interview performance.  Rather, Dolheimer’s and 

Herrera’s interview notes reveal appellant’s qualifications to move onto the formal 

interview process.  Specifically, Dolheimer and Herrera recorded how appellant has 

over twenty years of Microsoft Office Suite experience, worked for the Department 

of Banking for over six years and acted as a Consumer Liaison Administrative 

Officer 3 for the Deputy Secretary of Banking and City Council.  In comparison, 

according to Dolheimer’s interview notes of J.L.’s responses, he rated J.L.’s 

experience, training and related skills as excellent but noted J.L. had seven years of 

using a laptop for teleworking and for using Microsoft Excel daily.  AA Ex. 2.  

Meanwhile, Dolheimer credited K.W.’s experience, training and skills as above 

average but K.W. and appellant have the same number of years of Microsoft Office 

Suite experience.  AA Exs. 1, 2, 3.  It is inexplicable to this Commission how the 

panelists rated appellant below average for the rating subjects.   

 

Based on the contradicting ratings between the selected candidates and 

appellant, it appears appellant’s responses regarding her work experience and skills 

were undervalued because of her national origin.  Additionally, we are troubled by 

Herrera’s comments with regard to a candidate’s bilingual status.  Appellant’s 

bilingual status is inextricably linked to her status as an “Afro-Latina.”  Herrera’s 

comments focused on the relative lack of importance of bilingual skills reflected an 
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implicit bias against Ms. Rodriguez as an applicant.  As noted above that bias was 

apparent in the evaluation of her performance during the interview and her 

qualifications.    

 

We conclude appellant’s ratings were not based strictly on merit and 

job-related criteria.  Appellant’s credible explanation of her work experience 

reinforces that her bilingual abilities, reflecting her protected class, were known, and 

taken into consideration by the panelists in not selecting her.  Based upon the record 

as a whole, we find appellant did not receive a fair, objective, and unbiased 

consideration in the hiring process for the IMCW position due to her national origin 

and the appointing authority failed to present legitimate, non-discriminatory reasons 

for her non-selection.  Henderson, supra.   

 

Next, we turn to whether appellant successfully established her age 

discrimination claim.  In order to successfully meet her burden under an age 

discrimination appeal, appellant must show that age was the “but-for” cause of the 

alleged adverse employment action, in this case the non-selection for the final 

interview process for the IMCW position.10  Gross v. FBL Fin. Servs., Inc., 557 U.S. 

167, 177 (2009). When there is no direct evidence presenting age discrimination, an 

appellant’s appeal will be analyzed using the McDonnel Douglas burden shifting 

analysis. McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973).  Under the 

McDonnell Douglas framework, an appellant must establish that 1) she was within 

 
10 The Age Discrimination in Employment Act provides it is unlawful for an employer “to discriminate against any 

individual with respect to his compensation, terms, conditions, or privileges of employment, because of such 

individual's age.” 29 U.S.C. § 623(a)(1). Similarly, the Pennsylvania Human Relations Act provides: “[i]t shall be an 

unlawful discriminatory practice ... [f]or any employer because of the ... age ... of any individual ... to 

otherwise discriminate against such individual ... with respect to compensation, hire, tenure ... if the individual ... is 

the best able and most competent to perform the services required.” 43 Pa. Stat. Ann. § 955(a).   
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the protected class, 2) that an adverse action was taken against her, 3) that she was 

qualified for the position, and 4) that she was replaced by someone sufficiently 

younger to permit an inference of discrimination.  See Smith v. City of Allentown, 

589 F.3d 684, 691 (3d Cir. 2009) (approving of the McDonnel Douglas analysis in 

age discrimination cases).   

 

After reviewing the evidence, we find appellant failed to establish a 

prima facie case of age discrimination.  Even though appellant presented her age 

placing her within the protected class, her non-selection qualifying as an adverse 

action, and her qualifications to move to the formal interview process, appellant 

failed to establish how the selected candidates for the formal interview process were 

younger.  As a result, appellant failed to establish age discrimination in this appeal.  

Gross, supra.   

 

Lastly, we turn to whether appellant established her technical 

discrimination claim.  An appellant is not required to show discriminatory intent 

when alleging a technical violation of the Act and Rules, “which constitutes 

discrimination per se, generally referred to as procedural error or procedural 

discrimination.” Price, 672 A.2d at 411 n. 4.  In order for an appellant to gain relief, 

an appellant “must present evidence that he or she was, in fact harmed because of 

the technical noncompliance with the Act or evidence that because of the peculiar 

nature of the procedural impropriety [the appellant] could have been harmed but 

there is no way to prove that for certain.”  Pronko, 539 A.2d at 462.  In the instant 

appeal, appellant alleged her oral examination was a test instead of an interview in 

violation of Act 71 of 2018.   
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Section 2301 of Act 71 vests the Office of Administration (hereinafter 

“OA”) with the authority to create lists for appointments and promotions based upon 

examinations given by OA.  71 Pa.C.S.A. § 2301.  Section 2303 further provides11:  

The Office of Administration shall prepare and hold 

examinations rating the work of competitors and prepare 

the resulting eligible lists. Individuals not on the regular 

staff of the Office of Administration may be called on for 

assistance. 

 

71 Pa.C.S.A. § 2303.  The appointing authority has no authority to administer an 

examination of candidates for the purposes of appointments or promotions, unless 

authorized in writing by the OA.  4 Pa. Code § 602.9.  Section 601.3 of Merit System 

Employment Regulations (hereinafter “MSER”).  defines an examination as: 

A test, series of tests, or assessments used to determine the 

degree to which applicants or employees are qualified for 

appointment or promotion, including examinations 

delivered at test centers, oral tests, ratings of 

qualifications, performance tests, medical tests, physical 

or agility tests, personality or interest inventories, and 

biographical inventories.  

 

4 Pa. Code § 601.3.  Additionally, an examination is an objective measure or 

appraisal of an individual’s qualifications for the position; i.e. the individual’s 

capacity and fitness to perform the duties of the classification.  71 Pa.C.S.A. § 2302.  

As such, it may include a quantification of the candidate’s level of technical 

knowledge required for the position and the candidate’s performance in an 

evaluation of criteria related to job factors that OA has determined are relevant to 

the position and correlate with successful performance of the duties of the position.  

Id.   

 
11  Section 2306 expressly provides that OA shall establish and maintain eligible lists necessary to meet the needs of 

the classified service.  71 Pa.C.S.A. § 2306. 
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In contrast, an interview is an opportunity for the appointing authority 

to determine, for a particular vacancy, the relative suitability of candidates that have 

already been deemed qualified for the position.  The interview is not intended to 

serve as an opportunity for the appointing authority to re-evaluate or re-appraise the 

candidates’ underlying qualifications for the position and/or technical knowledge 

required for the job.  

 

In determining whether the challenged interview process is an 

examination, as opposed to an interview, the Commission must review the totality 

of the circumstances, to include:  1) the nature of the specific questions asked during 

the interview; 2) the context in which those questions were asked; and 3) how the 

questions were utilized during the selection procedure at issue.  See Ronald Sheposh, 

John S. Perry, Patrick J. Walsh, and Joseph J. Harte v. Department of General 

Services, Appeal Nos. 25371, 25372, 25443, 25444.   

 

After careful review of appellant’s presentation, we find appellant 

presented a prima facie case of technical discrimination regarding whether the oral 

examination is a test.  Appellant argued the oral examination characterized as a “pre-

screening interview” and was a test instead of an interview.  Comm. Ex. B.  

Appellant testified that during the oral examination, the panelists characterized it as 

an oral examination with a fifteen-time limit.  Appellant explained she was notified 

the oral examination’s purpose was “to begin weeding out and selecting the 

candidates that move forward to a final interview.”  N.T. pp. 34, 46.  Given the 

nature of the oral examination along with the limited time for answering its 

questions, we find appellant successfully presented a prima facie case of technical 

discrimination.   
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In response to appellant’s technical discrimination claim, Dolheimer 

and Herrera explained the oral examinations were not tests but rather interview 

questions presented to each candidate.  Dolheimer recalled a scheduling email was 

sent to the candidates, including appellant, characterizing the “pre-screening 

interviews” as oral examinations.  Dolheimer testified at the beginning of each oral 

examination, the panelists read a standardized letter informing the candidates that 

the oral examination was a preliminary step to determine who would move on to the 

formal interview process and was not an oral examination.  N.T. pp. 89, 120, 133.  

Notably, Dolheimer and Herrera emphasized the questions’ purpose was to ascertain 

from each applicant what skills and abilities they could present to move on to the 

formal interview process.  N.T. pp. 91, 113-114, 151.   

 

Based on the credible testimony of Dolheimer and Herrera, we hold 

appellant’s oral examination was an interview and not a test.  Upon review of the 

nature of the questions asked, the context in which those questions were asked, and 

how the questions were utilized as discussed above, the totality of the circumstances 

reveal the scheduled oral examination was an opportunity for the appointing 

authority to determine the relative suitability of the twenty candidates for the IMCW 

position.  See Ronald Sheposh, John S. Perry, Patrick J. Walsh, and Joseph J. Harte 

v. Department of General Services, Appeal Nos. 25371, 25372, 25443, 25444.  

Therefore, we find there was no technical discrimination.   

 

In summation, the Commission finds appellant successfully established 

her non-selection to the IMCW’s formal interview process was motivated by 

national origin discrimination.  Although appellant failed to successfully establish 

her age discrimination and technical discrimination claims, we are convinced that in 

a fair, unbiased selection process, appellant’s qualifications would have resulted in 
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her selection to the formal interview process for the IMCW position.  Under Section 

3003(8)(ii) of Act 71, where an individual prevails in an appeal, “the commission 

shall make an order as the commission deems appropriate to assure the rights 

accorded the individual under this part.”  71 P.S. C.S.A. § 3003(8)(ii).  Therefore, 

we are ordering the appointing authority include appellant in the final round of 

interviews for the next available IMCW position in the Cumberland County 

Assistance Office.  Accordingly, we enter the following:   

 

 

CONCLUSION OF LAW 

 

Appellant has presented evidence establishing 

discrimination violative of Section 2704 of Act 71 of 

2018.  

 

 

ORDER 

 

AND NOW, the State Civil Service Commission, by agreement of its 

members, sustains the appeal of Cynthia Rodriguez challenging her non-selection 

for appointment to Income Maintenance Caseworker employment with the 

Department of Human Services and overrules the action of the Department of 

Human Services in the non-selection of Cynthia Rodriquez for appointment to 

Income Maintenance Caseworker employment.  We hereby order the Department of 

Human Services to include Cynthia Rodriguez in the final round of interviews for  
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the next available Income Maintenance Caseworker position in the Cumberland 

County Assistance Office.  We further order that within thirty (30) calendar days of 

the mailed date of this opinion, the Department of Human Services, shall submit 

written notice of compliance with this Order to the Executive Director of the State 

Civil Service Commission.   
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