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ADJUDICATION 

 

This is an appeal by Deonte Cooley challenging his March 2020 to 

March 2021 Employee Performance Review with the State Correctional Institution 

at Cambridge Springs, Department of Corrections.  A hearing was held December 8, 

2021, via video, before Commissioner Gregory M. Lane. 

 

The Commissioners have reviewed the Notes of Testimony and 

exhibits introduced at the hearing.  The issue before the Commission is whether 

appellant’s March 2020 to March 2021 Employee Performance Review was 

motivated by any discriminatory factor. 
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FINDINGS OF FACT 

 

1. On March 25, 2021, appellant received his annual 

Employee Performance Review (hereinafter 

“EPR”) for March 2020 through March 2021.  

Appellant received an overall rating of 

“Satisfactory.”  Appellant received a 

“Commendable” rating in the categories of Job 

Knowledge/Skills and Initiative/Problem Solving.  

Appellant received “Satisfactory” ratings in the 

categories of Work Results, Communications, and 

Work Habits.  Appellant received a “Needs 

Improvement” rating in Interpersonal 

Relations/Equal Employment Opportunity (EEO).   

Comm. Ex. A. 

 

2. The appeal was properly raised before this 

Commission and was heard under Section 

3003(7)(ii) of Act 71 of 2018.  Comm. Ex. B. 

 

3. Appellant has been employed as a Drug and 

Alcohol Treatment Specialist 2 since March 2015.  

N.T. pp. 27-28. 
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4. Appellant’s direct supervisor is Drug and Alcohol 

Treatment Manager Rose Tarquinio.  She is the 

Rater for appellant’s March 2020 through 

March 2021 EPR.  N.T. pp. 131, 134. 

 

5. Appellant’s second level supervisor is Corrections 

Classification and Program Manager Michael Cole.  

He is the Reviewing Officer for appellant’s 

March 2020 through March 2021 EPR.  N.T. p. 196. 

 

6. In January 2021, appellant filed an Equal 

Employment Opportunity (hereinafter “EEO”) 

complaint alleging Tarquinio asked him a racially 

motivated question.  N.T. pp. 61, 105. 

 

7. On or about February 18, 2021, Regional Human 

Resource Director Theresa Croll received an email 

from the EEO Office stating there was insufficient 

evidence to establish a harassment claim.  N.T. 

pp. 105-108; AA Ex. 1. 

 

8. Appellant was off work on approved leave from 

June 14, 2020 to September 10, 2020.  N.T. p. 51. 

 

9. Upon return to work, appellant’s office was 

relocated directly outside of Tarquinio’s office.  

When he requested to move his office, he was not 
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permitted to do so because he was under 

investigation based upon other employees’ 

complaints about his conduct.  N.T. pp. 52, 131, 

150-151, 240. 

 

10. On March 25, 2021 appellant met with Tarquinio to 

review his March 2020 through March 2021 EPR.  

Cole was also present.  N.T. pp. 61, 172-173, 177-

178. 

 

11. On his March 2020 through March 2021 EPR, for 

the category of Interpersonal Relations/Equal 

Employment Opportunity (EEO), appellant 

received a rating of “Needs Improvement.”  The 

comments state: 

[Appellant] has struggled in this area 

and has expressed frustration 

regarding his job assignments and at 

times his relationship with his peers.  

On many occasions he has not 

followed the Chain of Command.  

[Appellant] struggles with accepting 

constructive criticism and does not 

seem to understand that these are 

opportunities for him to grow in this 

field, as opposed to being a personal 

attack on him.  It would benefit him to 

remember that although he brings 

many skills to the table, he can also 

learn from others. 

   

Comm. Ex. A (capitalization in original). 
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12. Appellant refused to sign the March 2020 through 

March 2021 EPR and left the meeting.  N.T. 

pp. 173-174. 

 

13. Shortly after leaving the meeting, appellant returned 

and signed the March 2020 through March 2021 

EPR, stating he wanted to meet with Cole, who was 

the Reviewing Officer.  N.T. pp. 174, 196. 

 

14. On April 7, 2021, Cole, appellant and a union 

representative met to discuss appellant’s 

March 2020 through March 2021 EPR.  Cole did 

not change the ratings.  N.T. pp. 202-203.   

 

 

DISCUSSION 

 

At issue before the Commission is whether the appointing authority 

based a rating in appellant’s March 2020 through March 2021 Employee 

Performance Review (hereinafter “EPR”) upon any discriminatory factor.  Appellant 

limits his argument to the assertion that the rating of “Needs Improvement” in 

Interpersonal Relations/Equal employment Opportunity (EEO) is retaliation for 

filing an EEO complaint, using State Employee Assistance Program services, and 

taking Family Medical Leave Act leave.  Appellant also argues the rating is 

discriminatory based upon his race. 
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Appellant testified on his own behalf.  The appointing authority 

presented the testimony of Regional Human Resource Director Theresa Croll, Drug 

and Alcohol Treatment Manager Rose Tarquinio, and Corrections Classification and 

Program Manager Michael Cole. 

 

The undisputed facts are as follows.  Appellant has been employed as a 

Drug and Alcohol Treatment Specialist 2 since March 2015.  N.T. pp. 27-28.  

Tarquinio is appellant’s supervisor and Rater; Cole is appellant’s second level 

supervisor and Reviewing Officer.  N.T. pp. 131, 134, 196.  Appellant was on 

approved leave from June 14, 2020 through September 10, 2020.  N.T. p. 51.  On 

March 25, 2021 appellant received his March 2020 to March 2021 EPR.  N.T. pp. 61, 

172-173, 177-178.  On the March 2020 through March 2021 EPR, appellant received 

on overall rating of “Satisfactory.”  Comm. Ex. A.  Appellant received a 

“Commendable” rating in the categories of Job Knowledge/Skills and 

Initiative/Problem Solving.  Appellant received “Satisfactory” ratings in the 

categories of Work Results, Communications, and Work Habits.  Finally, appellant 

received a rating of “Needs Improvement” in the category of Interpersonal 

Relations/Equal Employment Opportunity (EEO).  Comm. Ex. A.  On March 25, 

2021, appellant received his EPR.  N.T. pp. 61, 172-173, 177-178.  On April 25, 

2021, appellant met with Cole to discuss the EPR; Cole did not change the ratings.  

N.T. pp. 174, 196.  

 

This appeal pertains only to the “Needs Improvement” rating appellant 

received in the category of Interpersonal Relations/Equal Employment Opportunity 

(EEO), in which appellant received a rating of “Needs Improvement.”  The comment 

states: 
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[Appellant] has struggled in this area and has expressed frustration 

regarding his job assignments and at times his relationship with his 

peers.  On many occasions he has not followed the Chain of Command.  

[Appellant] struggles with accepting constructive criticism and does not 

seem to understand that these are opportunities for him to grow in this 

field, as opposed to being a personal attack on him.  It would benefit 

him to remember that although he brings many skills to the table, he 

can also learn from others. 

 

Comm. Ex. A (capitalization in original). 

 

Appellant first argues the “Needs Improvement” rating in Interpersonal 

Relations/Equal Employment Opportunity (EEO) is retaliatory for filing Equal 

Employment Opportunity complaints, utilizing State Employee Assistance Program 

services, and taking Family Medical Leave Act leave.  Section 2704 of Act 71 of 

2018 prohibits discrimination.  Specifically, Section 2704 of Act 71 of 2018 

provides:  

An officer or employee of the Commonwealth may not discriminate 

against an individual in recruitment, examination, appointment, 

training, promotion, retention or any other personnel action with 

respect to the classified service because of race, gender, religion, 

disability or political, partisan or labor union affiliation or other non-

merit factors.  

 

71 Pa.C.S. § 2704.  The provisions of Section 2704 are substantially the same as the 

provisions in Section 905.1 of Act 286 (71 P.S. § 741.905a), and both sections of the 

respective acts use virtually the same language.1 This includes prohibiting 

“traditional” discrimination which encompasses claims based upon disparate 

 
1 Section 905.1 provides:  

905.1 Prohibition of Discrimination—No officer or employe[e] of the Commonwealth shall discriminate against any 

person in recruitment, examination, appointment, training, promotion, retention or any other personnel action with 

respect to the classified service because of political or religious opinions or affiliations because of labor union 

affiliations or because of race, national origin or other non-merit factors. 
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treatment and retaliation.  Price v. Luzerne/Wyoming Counties Area Agency on 

Aging, 672 A.2d 409, 411 n. 4 (Pa. Commw. Ct. 1996); Pronko v. Department of 

Revenue, 114 Pa. Commw. Ct. 428, 539 A.2d 462 (1988); 71 P.S. § 2704. 

 

In claims of traditional discrimination, the appellant must prove a prima 

facie case of discrimination by producing sufficient evidence which, if believed and 

otherwise unexplained, indicates it is more likely than not discrimination has 

occurred.  Henderson v. Office of the Budget, 126 Pa. Commw. Ct. 607, 560 A.2d 

859 (1989); Department of Health v. Nwogwugwu, 141 Pa. Commw. Ct. 33, 594 

A.2d 847 (1991).  Once a prima facie case of discrimination has been established, 

the burden shifts to the appointing authority to present a legitimate, non-

discriminatory explanation for the employment action.  If it does, the burden returns 

to appellant, who always retains the ultimate burden of persuasion, to demonstrate 

that the proffered merit reason for the personnel action is merely pretextual.  

Henderson at 126 Pa. Commw. Ct. 607, 560 A.2d 859.  

 

The Commission utilizes the same legal standard used to evaluate a 

prima facie case of retaliation before the Pennsylvania Human Relations 

Commission (hereinafter “PHRC”).  To prevail before the PHRC, a complainant 

must show: 1) he was engaged in a protected activity; 2) the employer was aware of 

the protected activity; 3) subsequent to participation in the protected activity, he was 

subjected to an adverse employment action; and 4) there is a causal connection 

between his participation in the protected activity and the adverse employment 

action.  Circle Bolt & Nut Company, Inc. v. Pennsylvania Human Relations 

Commission, 954 A.2d 1265, 1268-1269 (Pa. Commw. Ct. 2008), (citing Robert 

Wholey Company, Inc. v. Pennsylvania Human Relations Commission, 146 Pa. 

Commw. 702, 606 A.2d 982, 983 (1992)).   
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In support of his allegation of retaliation for filing an EEO complaint, 

appellant claims each time he files an EEO claim, “there’s some form of retaliation.”  

N.T. pp. 64-65.  He testified he believes some of Tarquinio’s comments in the EPR 

were “emotionally motivated” and her “actions were retaliatory.”  N.T. p. 240.  

According to appellant, he has filed multiple EEO complaints and although all of 

them are closed, he received this March 2020 to March 2021 EPR “without any 

explanation” about how he is lacking interpersonal communication skills.  N.T. 

p. 66.  Appellant testified that shortly after his EEO complaint was dismissed in 

February 2021, he was placed under investigation and not permitted to relocate his 

office.  At the end of March 2021, he received his EPR with a “Needs Improvement” 

rating in Interpersonal Relations/Equal Employment Opportunity (EEO) category.  

N.T. p. 240; Comm. Ex. A.  Appellant did not present any testimony, documentation, 

or evidence of the EEO complaints he asserts resulted in retaliatory EPR ratings.  In 

fact, appellant testified the EEO complaint from January 2021, presented by the 

appointing authority, is not the one to which he is referring.  N.T. p. 66.  Appellant 

did not present any evidence or testimony relating to retaliation for either his use of 

State Employee Assistance Program services or Family Medical Leave Act leave.  

 

Appellant also argues discrimination based upon his race.  In his appeal 

request, he specifically asserted he was denied training opportunities provided to 

other Drug and Alcohol Treatment Specialists.  Comm. Ex. B.  However, during the 

hearing, appellant did not provide any testimony or evidence of discrimination based 

upon his race.  Furthermore, he never provided any testimony or evidence of an 

opportunity that was denied to him and provided to another, similarly situated Drug 

and Alcohol Treatment Specialist based upon their respective races. 
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After the presentation of appellant’s case in chief, the appointing 

authority entered a Motion to Dismiss stating there was no prima facie case of 

retaliation.  N.T. pp. 83-84.  We note the appointing authority did not make a motion 

to dismiss for failure to establish discrimination based upon race.   

 

When making a claim of “traditional discrimination,” an appellant must 

initially present a prima facie case of discrimination by producing sufficient 

evidence which, if believed and otherwise unexplained, indicates it is more likely 

than not discrimination has occurred.  Henderson, supra; Nwogwugwu, supra.  We 

have been advised, “[g]iven the critical role of circumstantial evidence in 

discrimination proceedings, the prima facie case cannot be an onerous one.” 

Henderson, 126 Pa. Commw. at 616, 560 A.2d at 864.  Here, appellant has not met 

his initial burden.  Specifically, as explained above, he has not presented any 

evidence of either retaliation or racial discrimination.  Thus, the Commission grants 

the appointing authority’s Motion to Dismiss based upon a failure to establish a 

prima facie case of discrimination.2  Accordingly, we enter the following: 

 

  

 
2 Had the burden of proof shifted, the appointing authority presented evidence there was neither retaliation nor 

discrimination based upon race.  Henderson, supra; Nwogwugwu, supra.  Tarquinio and Cole both credibly testified 

they were not motivated by either retaliation or race when issuing appellant a “Needs Improvement” rating for 

Interpersonal Relations/Equal Employment Opportunity (EEO) on his March 2020 to March 2021 EPR.  N.T. pp. 171, 

199-200.   The Commission has the inherent power to determine the credibility of witnesses and the value of their 

testimony.  McAndrew v. State Civil Service Commission (Department of Community and Economic Development), 

736 A.2d 26 (Pa. Commw. Ct. 1999).   

 Moreover, the appointing authority presented legitimate, non-discriminatory reasons for the “Needs 

Improvement” rating in Interpersonal Relations/Equal employment Opportunity (EEO) on his March 2020 to March 

2021 EPR.  Simply stated, Tarquinio, Cole, and Croll presented multiple examples of appellant’s poor interpersonal 

skills including: aggressive communications with coworkers, complaints from coworkers, talking over people, leaving 

meetings before they were completed, not accepting constructive criticism or supervision, poorly interacting with 

peers, deflecting criticism, and failing to follow his chain of command.  N.T. pp. 101-102, 123, 131, 140-145, 148-

151, 154-161, 164-168, 191, 198-199, 204-206, 240.  Appellant has not presented any evidence the appointing 

authority’s rationale is based on pretext.  Henderson, supra.  
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CONCLUSION OF LAW 

 

Appellant has failed to present evidence establishing 

discrimination violative of Section 2704 of Act 71 of 

2018. 

 

ORDER 

 

AND NOW, the State Civil Service Commission, by agreement of its 

members, dismisses the appeal of Deonte Cooley challenging his Employee 

Performance Review for the rating period of March 2020 to March 2021, in his 

position as a Drug and Alcohol Specialist 2, regular status, and sustains the action 

of the State Correctional Institution at Cambridge Springs, Department of 

Corrections, in the Employee Performance Review of Deonte Cooley for the rating 

period from March 2020 to March 2021, in his position as a Drug and Alcohol 

Specialist 2, regular status. 

 

State Civil Service Commission 

 

 

        

Maria P. Donatucci 

Chairwoman 

 

 

        

Gregory M. Lane 

Commissioner 
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Commissioner 
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