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ADJUDICATION 

 

This is an appeal by MaryAnn Sass challenging her non-selection for 

appointment to the position of Registered PRN Nurse with Danville State Hospital, 

Department of Human Services (hereinafter “appointing authority”).  A hearing was 

held on July 18, 2022, via video, before Commissioner Gregory M. Lane. 

 

The Commissioners have reviewed the Notes of Testimony and 

exhibits introduced at the hearing, as well as Briefs submitted by the parties.  The 

issue before the Commission is whether the appointing authority did not select 

appellant for the position of Registered PRN Nurse for reasons motivated by 

discrimination. 

 

  

 
1  During the hearing, appellant was represented by Attorney Jeffrey Schott.  By email dated October 17, 2022, 

appellant informed the Commission she is no longer represented by Attorney Schott or his law firm.  At the time of 

the issuance of this adjudication, appellant remains pro se.  
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FINDINGS OF FACT 

 

1. By email dated April 5, 2021, appellant was 

informed Danville State Hospital (hereinafter 

“appointing authority”) no longer considered her 

interested in the position of Registered PRN Nurse 

(Temporary Part-Time) because she failed to self-

schedule an interview by April 4, 2021.  Comm. 

Ex. A.   

 

2. The appeal was properly raised before this 

Commission and was heard under Section 

3003(7)(ii) of Act 71 of 2018.  Comm Exs. D, E.  

 

3. Appellant is currently employed by the Department 

of Human Services as the Director of Clinical 

Services for White Haven Center.  N.T. p. 26. 

 

4. Appellant has held the position of the Director of 

Clinical Services since 2019 and has worked for the 

Commonwealth in various nursing positions over 

the course of fifteen years.  N.T. p. 26.   

 

5. As the Director of Clinical Services for White 

Haven Center, appellant is responsible for the 

recruitment and staffing of nurses at that facility.  

N.T. p. 85. 
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6. On or about March 19, 2021, appellant applied for 

the position of Registered PRN Nurse (Temporary 

Part-Time) with the appointing authority.  N.T. 

pp. 42, 83; Ap. Ex. 3.   

 

7. By email dated March 23, 2021, appellant was 

informed she scored 100 on her application.  N.T. 

p. 43; Ap. Ex. 4.   

 

8. By email dated March 31, 2021, appellant was 

informed she was required to self-schedule her 

interview by Sunday, April 4, 2021.  N.T. pp. 43, 

91, 181, 197; Ap. Ex. 5.   

 

9. The March 31, 2021 email informed appellant if she 

failed to schedule her interview by the deadline, the 

appointing authority would assume she is no longer 

interested in the position.  N.T. pp. 91, 197-198; Ap. 

Ex. 5.  

 

10. Emails with the same language as the March 31, 

2021 email were sent to all applicants for the 

temporary, part-time Registered PRN Nurse 

position.  N.T. p. 197. 
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11. On April 4, 2021, another email was manually sent 

to appellant reminding her to self-schedule her 

interview if she was still interested in the position.  

N.T. pp. 45, 220; Ap. Ex. 6.   

 

12. The April 4, 2021 email reiterated the appointing 

authority would consider appellant no longer 

interested in the position if she failed to schedule 

her interview by the April 4, 2021 deadline.  N.T. 

p. 92; Ap. Ex. 6.   

 

13. Reminder emails were sent on April 4, 2021 to all 

applicants who had not yet self-scheduled their 

interviews.  N.T. p. 200.  

 

14. Appellant and one other applicant failed to self-

schedule their interviews by the April 4, 2021 

deadline.  N.T. pp. 91, 198.   

 

15. By email dated April 5, 2021, appellant was 

informed she would no longer be considered 

interested in the position because she failed to self-

schedule her interview.  N.T. pp. 46, 179; Ap. Ex. 7.   
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16. The other applicant who failed to self-schedule an 

interview was sent an email with the same language 

as the April 5, 2021 email.  N.T. p. 198.   

 

17. Neither appellant nor the other applicant who failed 

to self-schedule an interview were contacted by 

telephone.  N.T. p. 201.   

 

18. The March 31, April 4 and 5, 2021 emails were sent 

to appellant’s work email address which is the email 

address she provided on her application.  Ap. Exs. 3 

(p. 1), 5, 6, 7.   

 

19. Appellant did not provide a personal email address 

on her application for the position of Registered 

PRN Nurse (Temporary Part-Time) even though 

she had a personal email address.  N.T. pp. 88, 101. 

 

20. Appellant had the ability to modify prepopulated 

contact information on her application.  N.T. p. 88. 

 

21. Appellant did not read the March 31, April 4 and 5, 

2021 emails until April 6, 2021 because she was on 

vacation for Easter.  N.T. pp. 44-47, 88-89; Ap. 

Ex. 8 (p. 6).   
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22. No one prevented appellant from accessing her 

work email while she was on vacation nor were 

there any unforeseen circumstances which 

prevented her from accessing her work email.  N.T. 

p. 89.   

 

23. Appellant knows how to access her work email 

when she is not at work and has done so on two prior 

occasions.  N.T. pp. 44-45, 89-90.   

 

24. After reading the March 31, April 4 and 5, 2021 

emails, appellant emailed the Human Resource 

Analyst responsible for posting the Registered PRN 

Nurse (Temporary Part-Time) position.  N.T. 

pp. 48-49, 324; Ap. Ex. 9 (p. 2).    

 

25. Through several email exchanges with the Human 

Resource Analyst on April 7 and 8, 2021, appellant 

was informed the posted Registered PRN Nurse 

(Temporary Part-Time) position was not dual 

employment and the appointing authority was not 

currently allowing dual employment.  Ap. Ex. 9.  
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26. The appointing authority cancelled dual 

employment at the time of the COVID-19 outbreak.  

N.T. pp. 315-316. 

 

27. The appointing authority cancelled dual 

employment and instituted other precautionary 

measures to limit its consumers’ exposure to the 

COVID-19 virus.  N.T. pp. 305-305, 314. 

 

28. In or around the end of April or beginning of 

May 2021, the appointing authority reopened dual 

employment.  N.T. pp. 316, 318-319.   

 

29. Dual employment is “[t]he hiring of an employee 

already on the payroll or on contract with the 

Commonwealth, whether in a different agency or in 

a different position in the same agency.  To be 

considered dual employment, both positions must 

be in agencies under the Governor’s jurisdiction.”  

Ap. Ex. 10 (p. 1).   

 

30. Dual employment requests are initiated by the 

employee through either the Human Resources 

Office at the agency where the employee works full-

time or at the facility where the employee wishes to 

work.  N.T. pp. 223, 235.    
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31. The process for granting a dual employment request 

is set forth in Section 5 of Management Directive 

525.11 Amended (Dual Employment).  N.T. 

pp. 245-246; Ap. Ex. 10.   

 

32. To effectuate a dual employment request, a standard 

request form is completed and routed by Human 

Resources to management at the agency where the 

employee is seeking to work and the agency where 

the employee currently works.  N.T. pp. 280, 308-

309, 314; Ap. Ex. 10 (pp. 2-3).   

 

33. Once management at both agencies sign the request 

form, it is forwarded to the Office of Administration 

for review and approval.  N.T. pp. 312-313; Ap. 

Ex. 10 (p. 3).   

 

34. “[The completed request form] with all required 

signatures constitutes authorization for dual 

employment work and payment.  Dual employment 

payment shall not be authorized under any other 

circumstances.”  Ap. Ex. 10 (p. 2).  

 

35. Dual employment cannot be authorized for an 

indefinite period of time and cannot exceed one year 

from the effective date.  Ap. Ex. 10 (p. 2). 
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36. Appellant was approved to work dual employment 

at the appointing authority on February 6, 2019.  

N.T. pp. 29, 39, 281; Ap. Ex. 1.   

 

37. Appellant’s dual employment with the appointing 

authority was discontinued due to the COVID-19 

pandemic.  N.T. pp. 41, 121-130, 176; Ap. Ex. 2; 

AA Ex. 4. 

 

38. Appellant was not personally notified when the 

appointing authority reopened dual employment.  

N.T. pp. 187-188.   

 

39. When the appointing authority reopened dual 

employment, an email notification was sent to the 

Human Resource Analyst responsible for White 

Haven Center’s Human Resources work.  N.T. 

pp. 209, 211, 279.   

 

40. On May 3, 2022, appellant learned the appointing 

authority reopened dual employment because she 

received a dual employment request from the 

appointing authority for one of her employees, 

Marie Rose.  N.T. pp. 50, 116-117; Ap. Ex. 11.   
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41. Appellant did not contact the appointing authority’s 

Human Resource Analyst after learning dual 

employment was reopened.  N.T. pp. 210, 332. 

 

42. To renew dual employment the employee needs to 

initiate the request.  N.T. p. 331. 

 

43. Rose had been one of the applicants for the 

Registered PRN Nurse position to which appellant 

had applied.  Ap. Ex. 13.   

 

44. Rose self-scheduled her interview for the 

Registered PRN Nurse position by the April 4, 2021 

deadline.  N.T. pp. 160, 163.   

 

45. During her interview, Rose learned the Registered 

PRN Nurse position was not dual employment and 

informed the panel she was not interested in leaving 

her full-time position.  N.T. pp. 161-162, 166.   

 

46. At the time Rose informed the appointing of her 

interest in dual employment, it had been reopened.  

N.T. p. 191. 
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47. Rose was not considered for the Registered PRN 

Nurse position.  Ap. Ex. 13.  

 

 

DISCUSSION 

 

The issue before the Commission is whether appellant presented 

sufficient evidence to prove her non-selection for the position of Registered PRN 

Nurse (Temporary Part-Time) was for reasons motivated by discrimination.  

Appellant could only bring this challenge through Section 3003(7)(ii) of Act 71 of 

20182 (hereinafter “Act 71”) based upon an allegation that the appointing authority’s 

decision not to select her was motivated by discrimination in violation of Section 

2704 of Act 71.  71 Pa.C.S. §§ 2704, 3003(7)(ii).  Specifically, appellant alleges she 

was discriminated against based on her race and disparate treatment.  Comm Ex. B.   

   

In an appeal alleging discrimination, the burden of presenting evidence 

in support of all allegations of discrimination lies with the appellant.  Nosko v. 

Somerset State Hospital, 139 Pa. Commw. 367, 370-371, 590 A.2d. 844, 846 (1991).  

Accordingly, the sole question for determination by this Commission is whether 

appellant has presented evidence sufficient to establish her claim of discrimination.  

Section 2704 of Act 71 of 2018 provides: 

An officer or employee of the Commonwealth may not 

discriminate against an individual in recruitment, 

examination, appointment, training, promotion, retention 

or any other personnel action with respect to the classified  

 

  

 
2  Act of June 28, 2018, P.L. 460, No. 71, § 1. 
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service because of race, gender, religion, disability or 

political, partisan or labor union affiliation or other 

nonmerit factors.  

 

71 Pa.C.S. § 2704.3  The prohibition set forth in this section encompasses two 

general types of discrimination.  First, “traditional discrimination” encompasses 

claims of discrimination based on race, gender, religion, disability, political, partisan 

or labor union affiliation, or other non-merit factors; and second, “technical 

discrimination” involves a violation of procedures required pursuant to the Act or 

related Rules.4  Price v. Luzerne/Wyoming Counties Area Agency on Aging, 672 

A.2d 409, 411 n. 4 (Pa. Commw. Ct. 1996), citing Pronko v. Department of Revenue, 

114 Pa. Commw. 428, 539 A.2d 462 (1988).  Here, appellant has alleged traditional 

discrimination based on race and disparate treatment.  Comm. Ex. B.   

 

  

 
3 The provisions of Section 2704 are substantially the same as the provisions in Section 905.1 of Act 286 (71 P.S. § 

741.905a), and both sections of the respective acts use virtually the same language.  Section 905.1 provides:  

Prohibition of Discrimination—No officer or employe[e] of the Commonwealth shall discriminate 

against any person in recruitment, examination, appointment, training, promotion, retention or any 

other personnel action with respect to the classified service because of political or religious opinions 

or affiliations because of labor union affiliations or because of race, national origin or other non-

merit factors.   

71 P.S. § 741.905a. 

 
4  Upon taking effect on March 28, 2019, Act 71 modified the responsibilities and duties of the Commission and 

established within the Commonwealth of Pennsylvania, Governor’s Office of Administration (hereinafter “OA”) 

duties and responsibilities for civil service employment in Pennsylvania.  In accordance with 2203(b) of Act 71, OA 

promulgated temporary regulations which were referred to as the Merit System Employment Regulations (hereinafter 

“MSER”).  On March 12, 2022, OA rescinded the MSER which were published at 4 Pa. Code Chapters 601-607.  The 

MSER were replaced by temporary regulations set forth in 4 Pa. Code Chapters 601a-607a.  The new temporary 

regulations are referred to as the Rules of Classified Service Employment.   The Commission also maintains its Rules, 

4 Pa. Code §§ 91-105.18. 
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In support of her claims, appellant testified on her own behalf and 

presented the testimony of Registered Nurse Marie Rose,5 Human Resource 

(hereinafter “HR”) Analyst 2 Julie Tressler,6 Labor Relations Coordinator Shelly 

Swank,7 HR Analyst 5 Lori Mirarchi,8 and HR Analyst 3 Christine Falatko.9  The 

appointing authority presented the testimony of Registered Nurse Manager Jessica 

Flanagan10 and Chief Operating Officer Thomas Burk.11  The evidence presented by 

the parties has been reviewed by the Commission and is summarized below. 

 

  

 
5  Rose is employed by White Haven Center as  Registered Nurse and has held this position since 2009.  N.T. pp. 153-

154.  Rose also works a dual employment assignment as a Registered Nurse at the appointing authority, which she 

began in 2021.  N.T. pp. 153, 155-156. 

 
6  Tressler is employed by OA’s Bureau of Talent Acquisition as a HR Analyst 2.  N.T. pp. 172-173.  Tressler has 

held this position since 2016.  N.T. p. 172.  However, she began her Commonwealth employment in 2009 at the 

appointing authority.  N.T. p. 172.  In her current position as a HR Analyst 2, Tressler works as a recruiter.  N.T. 

p. 172.  Tressler was responsible for facilitating the hiring action which is the subject of the present appeal and she 

also performed the Human Resources functions to hire appellant and Marie Rose as dual employees.  N.T. pp. 181-

182, 191-192. 

 
7  Swank is employed by the appointing authority as a HR Analyst 2.  N.T. p. 231.  Swank’s working title is Labor 

Relations Coordinator.  N.T. p. 231.  Swank has worked in Human Resources for almost fifteen years at the appointing 

authority.  N.T. pp. 231-232. 

 
8  Mirarchi is employed as a HR Analyst 5.  N.T. p. 251.  Mirarchi did not indicate which agency she works for.  

However, she noted she has worked in Human Resources for twenty-two years.  N.T. p. 251.  Mirarchi also indicated, 

in 2021, she was the HR liaison for six state hospitals, South Mountain Restoration Center, and four ODP Centers.  

The HR Directors at each of these facilities reported to her.  N.T. p. 252.  At that time, the appointing authority did 

not have a HR Director.  N.T. pp. 252-253.  Therefore, Tressler and Swank reported to her.  N.T. p. 253. 

 
9  Falatko is currently employed by OA as a HR Analyst 3.  N.T. pp. 277-288.  Falatko has worked in Human Resources 

since 2007 and has a total of thirty years with the Commonwealth.  N.T. p. 278.  Prior to April 25, 2022, Falatko did 

Human Resources work on behalf of White Haven Center.  N.T. p. 279.  In that capacity, she was responsible, along 

with HR Analyst 2 Tressler, for processing Registered Nurse Marie Rose’s dual employment request in May 2021.  

N.T. p. 280. 

     
10  Flanagan is employed by the appointing authority as a Registered Nurse Manager.  N.T. pp. 289-290.  Flanagan 

has worked for the appointing authority for fifteen years.  N.T. p. 290.  Flanagan served on the interview panel for the 

Registered PRN Nurse position which is at issue in the present appeal.  N.T. p. 292. 

 
11  Burk is the Chief Operating Officer at the appointing authority.  N.T. p. 301.  Burk has held this position for 

eighteen years and has worked for the Commonwealth for a total of twenty-seven years.  N.T. p. 301.  As the Chief 

Operating Officer, Burk along with the executive staff was responsible for instituting precautionary measures during 

the COVID-19 pandemic to include the cancellation of dual employment.  N.T. pp. 303, 315-315. 
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Summary of the Evidence 

 

Appellant is employed by the Department of Human Services as the 

Director of Clinical Services for White Haven Center.  N.T. p. 26.  Appellant has 

held this position since 201912 and has worked for the Commonwealth in various 

nursing positions over the course of fifteen years.  N.T. p. 26.  As the Director of 

Clinical Services, appellant is responsible for the recruitment and staffing of nurses 

at White Haven Center.  N.T. p. 85. 

 

In addition to her duties as Director of Clinical Services, appellant was 

approved to work dual employment at the appointing authority on February 6, 2019.  

N.T. pp. 29, 39, 281; Ap. Ex. 1.  Dual employment is the hiring of an employee who 

is already on the payroll or on contract with the Commonwealth where both positions 

are in agencies under the Governor’s jurisdiction.  Ap. Ex. 10 (p. 1).  Approval to 

work dual employment cannot exceed one year after which it must be renewed at the 

request of the employee.  Ap. Ex. 10 (p. 2). 

 

Appellant’s dual employment with the appointing authority was cut 

short due to the COVID-19 pandemic.  On July 28, 2020, appellant was informed 

the appointing authority was discontinuing all dual employment due to the 

COVID-19 pandemic.13  N.T. pp. 41, 129-130, 176; Ap. Ex. 2.  Appellant noted dual 

 
12 Appellant was unsure whether she began working as the Director of Clinical Services in 2018 or 2019.  N.T. p. 26.  

Appellant’s Commonwealth work history reflects she began working as the Director of Clinical Services on August 

31, 2019.  See Falasco v. Commonwealth of Pennsylvania, Pennsylvania Board of Probation and Parole, 104 Pa. 

Commw. 321, 326 n.6, 521 A.2d 991, 994 n.6 (1987) (holding an administrative agency may take official notice of 

facts which are obvious and notorious to an expert in the agency’s field and those facts contained in reports and records 

in the agency’s files, in addition to those facts which are obvious and notorious to the average person). 

 
13  We note appellant was initially informed that the appointing authority was trying to keep the facility limited to 

regular staff by email dated April 21, 2020.  N.T. pp. 121-129; AA Ex. 4. 
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employment was not terminated Commonwealth-wide and indicated White Haven 

Center, where she worked full-time, continued dual employment during the 

pandemic.  N.T. p. 30. 

 

On or about March 19, 2021, appellant applied for a temporary, part-

time Registered PRN Nurse position with the appointing authority.  N.T. pp. 42, 83; 

Ap. Ex. 3.  By email dated March 23, 2021, appellant was informed she scored 100 

on her application.  N.T. p. 43; Ap. Ex. 4.  This is the highest score an applicant can 

receive without being a veteran.14  N.T. p. 43.    

 

By email dated March 31, 2021, HR Analyst 2 Julie Tressler informed 

appellant she was required to self-schedule her interview by Sunday, April 4, 2021.15  

N.T. pp. 43, 91, 181, 197; Ap. Ex. 5.  The March 31, 2021 email further informed 

appellant if she failed to schedule her interview by the deadline, the appointing 

authority would assume she was no longer interested in the position.  N.T. pp. 91, 

197-198; Ap. Ex. 5.  All of the applicants were sent this same email.  N.T. p. 197. 

 

On April 4, 2021, Tressler manually sent another email to appellant 

reminding her to self-schedule her interview if she was still interested in the position.  

N.T. pp. 45, 220; Ap. Ex. 6.  This email also reiterated the appointing authority 

would consider her no longer interested in the position if she failed to schedule her 

interview by the April 4, 2021 deadline.  N.T. p. 92; Ap. Ex. 6.  Other applicants 

who had not yet responded also received this reminder email.  N.T. p. 200.  

 
14  Pursuant to Section 7103(a) of the Veterans’ Preference Act, every veteran who passes the civil service examination 

for the position in question is entitled to have ten points added to their final score.  51 Pa.C.S. § 7103(a).     

 
15  We note April 4, 2021 was Easter Sunday.  N.T. p. 145.  Easter Sunday is not a legal holiday.  See Falasco, supra.  

HR Analyst 2 Tressler worked on Easter Sunday to ensure the hiring action which is the subject of the present appeal 

continued to move forward.  N.T. p. 220.  



 16 

Appellant and one other applicant failed to self-schedule their 

interviews by the deadline.  N.T. pp. 91, 198.  Therefore, by email dated April 5, 

2021, Tressler informed appellant she would no longer be considered interested in 

the position.  N.T. pp. 46, 179; Ap. Ex. 7.  The same email was also sent to the other 

applicant who failed to self-schedule an interview.  N.T. p. 198.  Tressler did not 

telephone appellant or the other applicant.  N.T. p. 201.  Only emails were sent.  

 

The March 31, April 4 and 5, 2021 emails were sent to appellant’s work 

email address which is the email address she provided on her application.  Ap. Exs. 3 

(p. 1), 5, 6, 7.  Appellant testified she did not read any of these emails until April 6, 

2021 because she was on vacation for Easter.  N.T. pp. 44-47, 88-89; Ap. Ex. 8 

(p. 6).  Appellant explained she never checks her work email at home because that 

is her time with her family.  N.T. p. 45.  However, appellant acknowledged no one 

prevented her from accessing her email while she was on vacation nor were there 

any unforeseen circumstances which prevented her from accessing her email.  N.T. 

p. 89.  Appellant also acknowledged she knows how to access her work email when 

she is not at work.  N.T. p. 90.  Appellant stated she has only twice checked emails 

at home—once when she was on maternity leave for nine months and once when 

she was out for two weeks due to COVID.  N.T. pp. 44-45, 89-90.  Appellant testified 

the only reason she did not access her email was because she was not at work.  N.T. 

p. 89   

 

On April 6, 2021, after reading the emails from Tressler, appellant 

informed Tressler she had been on vacation but was still interested in the  position.  

N.T. pp. 48-49, 324; Ap. Ex. 9 (p. 2).  Appellant also asked Tressler if she needed 

to interview because she was previously a dual employment employee at the 

appointing authority.  N.T. p. 49; Ap. Ex. 9 (p. 2).        
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Tressler responded the following day, April 7, 2021.  Ap. Ex. 9 (p. 1).  

In her response, Tressler explained: 

Yes[,] you would have needed to interview for the 

position.  We are currently still not allowing dual 

employment.  This is a PRN position not dual 

employment.  When we are having dual employment[,] I 

will reach out to you. 

 

N.T. p. 49; Ap. Ex. 9 (p. 1).   

 

On April 8, 2021, appellant replied as follows: 

Thanks for the update.  It’s interesting how the hiring 

processes there and here are so different.  Our dual 

employees apply for the PRN postings. 

Since you have agency nurses currently working there and 

are now hiring PRN nurses do you have a projected time 

that you will be allowing dual employees back into the 

facility since I am the only dual employee[16] you had in 

nursing?  Thanks[.] 

 

N.T. pp. 49-50; Ap. Ex. 9 (p. 1).  The same day, Tressler responded she did not have 

a projected time for the return of dual employees and noted the decision is not made 

by her.  N.T. p. 50; Ap. Ex. 9 (p. 1).  This decision was made by the appointing 

authority’s executive staff. N.T. p. 303. 

 

Chief Operating Officer Thomas Burk explained when the COVID-19 

outbreak occurred, the appointing authority’s executive staff decided to institute 

precautionary measures to limit its consumers’ exposure to the virus.  N.T. pp. 303-

304.  One of these precautionary measures was the cancelation of dual employment.  

N.T. pp. 303-304.  Also, nursing students, who were on rotation at the facility, as 

 
16 We note there is no evidence agencies are limited to one dual employee.   Ap. Ex. 10. 
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well as outside visitors, were not permitted in the facility.  N.T. pp. 304-305, 314.  

A dentist who worked at the appointing authority and a separate professional facility 

was also asked to discontinue working at the professional facility.  N.T. p. 304.  Burk 

stated these precautionary measures continued into 2021.  N.T. p. 306.     

 

Burk believed the appointing authority reopened dual employment in 

or around the end of April or beginning of May 2021.  N.T. pp. 316, 318-319.  

However, Burk noted the appointing authority continues to weekly reevaluate 

matters because the pandemic has not ended.  N.T. pp. 316-317.  Burk stated should 

circumstances change, the appointing authority could reinstate the precautionary 

measures.  N.T. p. 320. 

 

Appellant indicated she became aware the appointing authority 

reopened dual employment on May 3, 2022 because she received a dual employment 

request from the appointing authority for one of her employees, Marie Rose.  N.T. 

pp. 50, 116-117; Ap. Ex. 11.  Rose had also been one of the applicants for the 

Registered PRN Nurse position to which appellant had applied.  Ap. Ex. 13.   

 

Like appellant, Rose received a score of 100 and was sent an email 

directing her to self-schedule an interview which she did by the April 4, 2021 

deadline.  N.T. pp. 160, 163.  During her interview for the Registered PRN Nurse 

position, Rose learned the position was not dual employment as she had believed.  

N.T. pp. 161-162, 166.  Therefore, Rose informed the panel she was not interested 

in leaving her full-time position at White Haven Center.  N.T. pp. 161-162.  Based 

on this, Rose was not considered for the Registered PRN Nurse position.  Ap. Ex. 13.  
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After the interviews for the Registered PRN Nurse position were 

completed, Registered Nurse Manager Jessica Flanagan, who served on the 

interview panel, provided the list of selected candidates to HR Analyst 2 Tressler.  

N.T. pp. 190, 292, 296-297; Ap. Ex. 13.  Flanagan also informed Tressler that Rose 

wanted to look into dual employment with the appointing authority.  N.T. pp. 190, 

294.  Tressler explained dual employment had been reopened at that time.  N.T. 

p. 191.  Therefore, she processed Rose’s dual employment paperwork which 

included obtaining approvals from White Haven Center.17  N.T. pp. 191-192, 280.   

 

Tressler acknowledged she did not reach back out to appellant when 

dual employment was reopened.  N.T. pp. 187-188.  However, she informed HR 

Analyst 3 Christine Falatko via email that the appointing authority was reopening 

dual employment.  N.T. pp. 209, 211.  At this time, Falatko was responsible for 

processing Human Resources work on behalf of White Haven Center where 

appellant worked full-time.  N.T. p. 279.  

 

Tressler further noted at no time did appellant contact her about dual 

employment after May 3, 2021, which is when appellant learned the appointing 

authority had reopened it.  N.T. p. 210.  Tressler stated there is no posting for dual 

employment and the employee needs to initiate the request.  N.T. p. 223.  This 

request can be initiated either through the Human Resources Office at the agency 

where the employee works or at the facility where the employee wishes to work.  

N.T. p. 235.    

 

 
17  HR Analyst 3 Christine Falatko facilitated the procurement of the approval from White Haven Center.  N.T. p. 280.  

To that end, she provided Rose’s request to the appropriate White Haven Center staff to include appellant.  N.T. p. 280.  

Upon obtaining the approval, she returned the paperwork to Tressler.  N.T. p. 280.  
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The process for granting a dual employment request is set forth in 

Section 5 of Management Directive 525.11 Amended (Dual Employment).  N.T. 

pp. 245-246; Ap. Ex. 10.  This process is distinct from the process for filling a vacant 

position.  N.T. pp. 245-246; Ap. Ex. 10.  To effectuate a dual employment request, 

a standard request form is completed and routed by Human Resources to 

management at the agency where the employee is seeking to work and the agency 

where the employee currently works.  N.T. pp. 280, 308-309, 314; Ap. Ex. 10.  Once 

management at both agencies sign the request and OA approves it, the employee 

may begin dual employment.  N.T. pp. 312-313, Ap. Ex. 10.  OA approval is 

necessary due to benefit and retirement issues that may arise with dual employment.  

N.T. p. 313.  This process was followed when approving Rose’s dual employment 

request in May 2021 and appellant’s prior request in 2019.  N.T. pp. 309-313; Ap. 

Ex. 11; AA Ex. 14.  

 

  The process for renewing dual employment is similar.  N.T. p. 142.  The 

request form is regenerated and then sent to the agency where the employee works 

full-time for approval.  N.T. p. 142.  After approval is obtained, the form is 

forwarded to OA for final approvals.  N.T. p. 142.  Also, as with the initial request, 

the employee needs to initiate the process.  N.T. pp. 223, 331-332; Ap. Ex. 10 (p. 2).  

The request form is not regenerated automatically.  There is no evidence appellant 

requested renewal of her dual employment after she learned it had been reopened. 

 

Motion to Dismiss 

 

Following the presentation of appellant’s case-in-chief, the appointing 

authority made a Motion to Dismiss the appeal for failure to establish a prima facie 

case.  N.T. p. 284.  Ruling on the Motion was deferred pending review by the full 
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Commission.  N.T. p. 285.  Following our review, we find appellant has not met her 

burden of establishing a prima facie case of traditional discrimination.  We further 

find appellant has failed to present any credible18 evidence supportive of her claim.  

Accordingly, the appointing authority’s Motion to Dismiss for failure to establish a 

prima facie case is hereby granted for the reasons set forth below.   

 

Appellant asserts her non-selection was the result of traditional 

discrimination based on her race and disparate treatment.  Comm. Ex. B.  To 

establish a claim of “traditional discrimination,” the appellant must prove a prima 

facie case of discrimination by producing sufficient evidence that, if believed, 

indicates that more likely than not discrimination has occurred.  Henderson v. Office 

of the Budget, 126 Pa. Commw. 607, 560 A.2d 859 (1989); Department of Health v. 

Nwogwugwu, 141 Pa. Commw. 33, 594 A.2d 847 (1991).  Once a prima facie case 

of discrimination has been established, the burden shifts to the appointing authority 

to present a legitimate non-discriminatory explanation for the employment action.  

However, the appellant always retains the ultimate burden of persuasion and must 

demonstrate the proffered merit reason is merely pretext for discrimination.  

Henderson, 126 Pa. Commw. at 616, 560 A.2d at 864.  While the Commission 

recognizes the burden of establishing a prima facie case cannot be an onerous one, 

Nwogwugwu, supra., in this matter, appellant’s evidence is not enough to show her 

non-selection was based on race or disparate treatment.     

 

Appellant argues she was discriminated against based on her race 

because she identifies as Hispanic Latino and Rose is Caucasian.  Ap. Bf., pp. 1, 3-

4.  We find there is no evidence correlating this claim to the non-selection action at 

 
18  It is within the purview of the Commission to determine the credibility of the witnesses.  State Correctional 

Institution at Graterford, Department of Corrections v. Jordan, 505 A.2d 339, 341 (Pa. Commw. Ct. 1986). 
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issue in the present matter.  While appellant notes she self-identified as Hispanic 

Latino on her application for the Registered PRN Nurse position, there is no 

evidence HR Analyst 2 Tressler or the appointing authority’s staff saw this 

information.  N.T. p. 37.  Rather, the evidence established neither Tressler nor the 

appointing authority’s staff were made aware of the part of the application where 

appellant identified her race.  N.T. pp. 202-203, 205. 

 

Also, there is no evidence Tressler or the interview panel saw appellant 

during the selection process for the Registered PRN Nurse position.  All of Tressler’s 

interactions with appellant were via email and since appellant failed to self-schedule 

her interview, she was never before the interview panel.  N.T. p. 182.  We also note 

the interviews were conducted via telephone.  N.T. p. 161.  Therefore, the interview 

panel could not view the color of the other applicants, including Rose.  N.T. p. 161. 

 

Furthermore, we find appellant and Rose are not similarly situated.  See 

Nwogwugwu, at 141 Pa. Commw. 40, 594 A.2d 851 (1991) (holding an employee 

claiming disparate treatment must demonstrate that he or she was treated differently 

than others similarly situated).  Unlike appellant, Rose self-scheduled her interview 

by the April 4, 2021 deadline.  See Findings of Fact 14, 44.  Also, unlike appellant, 

dual employment had been reopened at the time of Rose’s request which is why her 

request was processed.  See Findings of Fact 25, 46. 

 

Additionally, we note the dual employment action is not presently 

before us.  The issue before us is appellant’s non-selection for the Registered PRN 

Nurse position. Comm. Ex. D, E.  The processing of dual employment is separate 

and apart from the Registered PRN Nurse hiring action.  See Findings of Fact 30-35, 

42.  Moreover, there is no evidence of an adverse personnel action related to dual 
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employment.  Section 3003(7)(ii) of Act 71 provides for hearings for alleged 

violations of Section 2704 of Act 71, which prohibits discrimination only with 

respect to a personnel action.  71 Pa.C.S. §§ 2704, 3003(7)(ii).  Where there is no 

cognizable personnel action, there can be no discrimination over which the 

Commission has jurisdiction.  Aurand v. State Civil Service Commission 

(Department of Environmental Protection), 768 A.2d 353, 356 (Pa. Commw. Ct. 

2000)(citing Behm v. State Civil Service Commission, 90 Pa. Commw. Ct. 207, 211, 

494 A.2d 1166, 1168 (1985)). 

 

At the time appellant inquired about dual employment, it was not in 

effect due to the COVID-19 pandemic.  See Findings of Fact 25-27.  Upon learning 

dual employment was reinstated, appellant did not request renewal of her dual 

employment.  See Findings of Fact 28, 40-41.  Since no request was initiated, the 

appointing authority never made a decision related to the renewal of appellant’s dual 

employment.  As such, there is no personnel action over which the Commission has 

jurisdiction, and by effect, there is no discrimination over which the Commission 

has jurisdiction.  Aurand, supra.   

 

Nonetheless, appellant maintains she was treated differently because: 

1) she was not personally notified when the appointing authority resumed dual 

employment; 2) she was not contacted by telephone about self-scheduling her 

interview for the Registered PRN Nurse position; and 3) she was not placed on the 

interview list for the Registered PRN Nurse position.  Ap. Bf., pp. 2-5.  We are not 

persuaded by appellant’s claims. 
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While there is no dispute HR Analyst 2 Tressler failed to directly 

inform appellant dual employment was reopened, this inadvertent inaction was 

harmless error.  There is no evidence Tressler’s failure to directly inform appellant 

was intentional.  Also, shortly after dual employment was reopened, appellant 

became aware of this fact.   See Findings of Fact 28, 40.  However, there is no 

evidence she requested dual employment at that time or anytime thereafter.  

Therefore, as discussed in detail above, there is no personnel action to review.  

 

We further find the manner in which appellant was contacted about self-

scheduling her interview was not discriminatory.  There is no dispute all applicants 

were contacted in the same manner—by email.  See Findings of Fact 10, 13, 16, 17.  

As Tressler explained, email was the preferred communication method because it 

provided a written record and decreased the potential for miscommunication.  N.T. 

pp. 195-196.  Since all applicants were treated the same, there was no disparate 

treatment.  See Nwogwugwu, supra. 

 

Furthermore, we note there was nothing in the application indicating 

which method of communication would be used.  N.T. pp. 182-183; AA Ex. 2.  Nor 

does appellant point to any policy, regulation, or statutory provision requiring the 

use of a different method or multiple methods.  To the contrary, appellant 

acknowledged there is no requirement that she be notified in a particular manner.  

N.T. p. 94.   

 

There is also no evidence Tressler was aware appellant would not be 

accessing the email she listed on the application.  N.T. p. 194.  Indeed, appellant 

admitted Tressler had no reason to believe she would not be opening or reading the  
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interview notices.  N.T. pp. 93, 95.  Appellant also acknowledged Tressler was not 

obligated to check her work schedule to determine if she would be accessing her 

email.  N.T. pp. 94-95.   

 

Appellant acknowledged she knew there was a possibility the interview 

notice for the position would be sent while she was on vacation.  N.T. p. 88.  

However, the only email address she provided on her application was her work email 

address even though she had a personal email.  See Finding of Fact 19.  Appellant 

had the ability to modify her contact information on the application but did not do 

so.  See Finding of Fact 20.  Appellant also had the ability to access her email while 

on vacation and there was nothing that prevented her from doing so.  See Findings 

of Fact 22-23.  Therefore, we find appellant failed to establish a prima facie case of 

discrimination based on the manner in which she was contacted about self-

scheduling her interview. 

 

Lastly, we are not persuaded by appellant’s claim that she could have 

been placed on the interview list even though she missed the deadline.  Ap. Bf., p. 2.  

HR Analyst 2 Tressler explained applicants are precluded from scheduling after the 

deadline by the automated system because the dates are no longer available.  N.T. 

pp. 186-187.  Also, the interviews had already commenced when appellant contacted 

Tressler.  N.T. p. 208.  Moreover, appellant was interested in dual employment, not 

the Registered PRN Nurse position.  Ap. Ex. 9. 

 

Nonetheless, appellant asserts another appointing authority (White 

Haven Center) permitted a non-responsive candidate to interview.  N.T. pp. 56-57; 

Ap. Ex. 14.  Contrary to appellant’s belief, there are distinct differences between the 

White Haven Center hiring action and the Registered PRN Nurse position which is 



 26 

the subject of the present appeal.  These differences include: 1) different hiring 

agencies (White Haven Center vs. the appointing authority); 2) different positions 

(critical RN positions vs. temporary, part-time Registered PRN Nurse); and 

3) different time frames (over a year into the COVID-19 pandemic vs. early in the 

COVID-19 pandemic).  Ap. Ex. 13; AA Ex. 1. 

 

Additionally, we note White Haven Center had different staffing needs.  

White Haven Center was struggling to maintain operations due to staffing shortages.  

N.T. pp. 265-266, 268.  It was also difficult for White Haven Center to attract 

applicants because it was scheduled to close in November 2022.  N.T. pp. 265-266, 

268.  Therefore, White Haven Center was doing everything it could to fill positions 

at the institution.  N.T. pp. 265-266.  There is no evidence the appointing authority 

was facing a similar situation.  N.T. pp. 270-271.  Therefore, we find the White 

Haven Center candidate is not a similarly situated comparator. 

 

Based on the foregoing, we find appellant failed to establish a prima 

facie case of traditional discrimination.  Furthermore, we find, even if appellant’s 

evidence had been sufficient to shift the burden of proof to the appointing authority, 

the appointing authority presented sufficient evidence of a legitimate, non-

discriminatory reason for not scheduling appellant for an interview.  Nwogwugwu, 

594 A.2d at 850.  There is no dispute appellant failed to self-schedule her interview 

by the deadline.  Furthermore, appellant was seeking a dual employment position, 

not a temporary, part-time Registered PRN position.  While appellant was not 

directly notified when dual employment was reinstated, this is a separate issue from 

the non-selection which is the subject of the present appeal.  Accordingly, we enter 

the following: 
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CONCLUSION OF LAW 

 

Appellant has failed to present evidence establishing 

discrimination violative of Section 2704 of Act 71 of 

2018.   

 

 

ORDER 

 

AND NOW, the State Civil Service Commission, by agreement of its 

members, dismisses the appeal of MaryAnn Sass challenging her non-selection for 

the position of Registered PRN Nurse with Danville State Hospital, Department of 

Human Services and sustains the action of Danville State Hospital, Department of 

Human Services in not selecting MaryAnn Sass for the position of Registered PRN 

Nurse.   
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