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ADJUDICATION 

 

This is an appeal by Lavonne L. Miller challenging the determination 

by the Office of Administration, Executive Offices that she was not eligible for 

Clerk 3 employment with the Office of Unemployment Compensation/Indiana UC 

Service Center at the Department of Labor and Industry.  A hearing was held on 

December 16, 2021, via video, before Commissioner Bryan R. Lentz.  

 

The Commissioners have reviewed the Notes of Testimony and 

exhibits introduced at the hearing, as well as the arguments of the parties.   The issue 

before the Commission is whether the Office of Administration’s determination that 

appellant was not eligible for Clerk 3 employment was the result of discrimination.  



 2 

FINDINGS OF FACT 

 

1. By email dated July 8, 2021 at 12:30 p.m., appellant 

was informed she did not meet the internal 

recruitment methods for the Clerk 3 position in the 

Office of Unemployment Compensation/Indiana 

UC Service Center at the Department of Labor and 

Industry (hereinafter “appointing authority”).  

Comm. Ex. A. 

 

2. By email dated July 8, 2021 at 2:27 p.m., it was 

explained to appellant: 

In order to be eligible for 

Reassignment (per the posting): 

• Reassignment (Current civil 

service employees holding 

the same or similar job title.  

Only employees who 

currently hold the same job 

or who currently hold a 

similar job title in the same 

pay scale group with the 

same essential duties and 

qualifications will qualify 

under Reassignment). 

Your current [Unemployment 

Compensation Claims Intake 

Interviewer (hereinafter “UC Claims 

Intake Interviewer”)] position is not 

the same or similar job, with the same  
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essential duties and qualifications.  

Therefore, I cannot qualify you for the 

position. 

 

Comm. Ex. A (emphasis in original). 

 

3. The appeal was properly raised before this 

Commission and was heard under Section 

3003(7)(ii) of Act 71 of 2018.  Comm. Ex. C. 

 

4. Appellant is employed as an Unemployment 

Compensation Claims Intake Interviewer 

(hereinafter “UC Claims Intake Interviewer”) 

within the appointing authority’s Office of 

Unemployment Compensation.  N.T. pp. 30, 32, 51; 

OA Ex. 2 (p. 2).   

 

5. Appellant has held the position of UC Claims Intake 

Interviewer for approximately thirteen years, from 

June 2009 to the present.  N.T. pp. 31, 33; OA Ex 2 

(p. 2).   

 

6. In January 2018, appellant was assigned to work on 

the Benefit Modernization Program (hereinafter 

“BENMOD”) Project.  N.T. p. 35; OA Ex. 2 (p. 2).   
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7. BENMOD is a computer program that modernizes 

the unemployment system, including how people 

access forms and obtain unemployment benefits.  

N.T. p. 37.   

 

8. The BENMOD system went live on June 8, 2021.  

N.T. p. 32.   

 

9. Appellant continued to work as a tester on the 

BENMOD system after it went live.  N.T. p. 40. 

 

10. In or around June 25, 2021, appellant applied for a 

Clerk 3 position within the same office where she 

currently works.  OA Exs. 1, 2.   

 

11. The Clerk 3 position for which appellant applied 

was posted internally.  N.T. p. 65; OA Ex. 1.   

 

12. To be eligible for the Clerk 3 position, appellant was 

required to meet one of the listed recruitment 

methods, as well as the minimum experience and 

training requirements (hereinafter “METs”).  N.T. 

pp. 64, 66-68, 82; OA Ex. 1 (p. 3). 
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13. The recruitment methods for the Clerk 3 position to 

which appellant applied were promotion without 

examination, reassignment, voluntary demotion, 

transfer, and reinstatement.  N.T. p. 65; OA Ex. 1 

(p. 3).   

 

14. Appellant was only eligible under the recruitment 

method of reassignment.  N.T. pp. 49, 53, 65, 67, 

73, 76. 

 

15. The job posting for the Clerk 3 position provided 

current civil service employees who currently hold 

the same job title or a similar job title in the same 

pay scale group with the same essential duties and 

qualifications will qualify under the recruitment 

method of reassignment.  N.T. pp. 49-50; OA Ex. 1 

(p. 3).   

 

16. Section 604.5(a)(1) of the Merit System 

Employment Regulations provides an employee 

may be “[r]eassigned within the same appointing 

authority from one position to another in the same 

job or in a similar job for which the employee 

qualifies.”  4 Pa. Code § 604.5(a)(1) (expired March 

12, 2022).   
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17. Section 604.5(b) defines “a similar job” as follows: 

(1) Has the same maximum salary 

rate in the compensation plan. 

(2) Involves essentially the same 

duties and responsibilities. 

(3) Requires essentially the same 

minimum qualifications. 

(4) Calls for essentially the same 

knowledge, skills, and abilities. 

 

4 Pa. Code § 604.5(b)(1)-(4) (expired 

March 12, 2022).     

 

18. To determine whether an applicant meets the 

recruitment method of reassignment, the Office of 

Administration (hereinafter “OA”) compares the 

class specifications for the vacant position and the 

applicant’s current position.  N.T. pp. 68-69.  

 

19. The applicant’s actual experience is not reviewed 

by OA when determining whether the applicant 

meets the recruitment method.  N.T. pp. 86-87.   

 

20. Only the class specifications are reviewed by OA 

when determining whether the applicant meets the 

recruitment method.  N.T. pp. 77, 86-87. 

 

21. The class specification for the Clerk 3 job title was 

last updated on September 1, 1994.  OA Ex. 4 (p. 1).   
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22. The class specification for the UC Claims Intake 

Interviewer job title was last updated on March 30, 

2012.  OA Ex. 3 (p. 1).  

 

23. Pursuant to the class specifications, the pay scale 

range for the Clerk 3 and UC Claims Intake 

Interviewer job titles are the same.  N.T. pp. 66-67, 

73; OA Exs. 3 (p. 1), 4 (p. 1).   

 

24. Pursuant to the class specifications, both the Clerk 3 

and UC Claims Intake Interviewer job titles perform 

clerical duties.  OA Exs. 3, 4. 

 

25. The class specification for the Clerk 3 job title 

indicates Clerk 3 employees perform complex 

clerical work related to all aspects of the clerical 

process, which is considered more generalized than 

the work performed by UC Claims Intake 

Interviewers.  N.T. pp. 73, 86; OA Ex. 3.   

 

26. Upon implementation of the BENMOD system on 

June 8, 2021, manual tasks performed by Clerk 3 

employees became automated.  N.T. pp. 41-43.   

 

27. Due to the automation provided by the BENMOD 

system, Clerk 3 employees are presently 

responsible for entering appeals into the system, 
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scanning documents, and filing paperwork, which 

are also job duties performed by Clerk 2 employees.  

N.T. p. 44.   

  

28. While assigned to the BENMOD Project, appellant 

trained Clerk 3 and Clerk 2 employees on how to 

perform their duties in the BENMOD system.  N.T. 

pp. 44-46; OA Ex. 2 (p. 8).    

 

29. As a tester for the BENMOD system, appellant 

performed the following Clerk 3 duties: 

1) scanning; 2) relief to charges; 3) all appeal 

processes; and 4) processing forms and payments.  

N.T. pp. 30, 36-37, 44-47. 

 

30. As a tester for the BENMOD system, appellant 

identified and corrected errors that occurred as 

information was converted from the mainframe to 

the new system.  N.T. pp. 35-36, 40.   

 

31. As a tester for the BENMOD system, appellant 

manually fixed glitches related to out-of-state 

persons filing in-state claims until a mass fix was 

initiated.  N.T. p. 36.   
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32. The duties appellant performed while working on 

the BENMOD system are not listed in the class 

specification for the UC Claims Intake Interviewer 

job title.  OA Ex. 3. 

 

33. The duties appellant performed while assigned to 

the BENMOD Project from January 2018 to the 

present were not reviewed by OA when determining 

whether appellant met the recruitment method.  

N.T. pp. 86-87. 

 

34. On her application for the Clerk 3 position, 

appellant indicated she worked on the BENMOD 

testing team in Harrisburg since January 3, 2018 

and has been testing the new program through the 

present. 

 

35. With her application for the Clerk 3 position, 

appellant submitted her Employee Performance 

Review for rating period January 1, 2020 to 

April 30, 2021 (hereinafter “2020 EPR”).  OA Ex. 2 

(pp. 7-11). 
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36. On her 2020 EPR, appellant was rated in six job 

factors: 1) job knowledge/skills; 2) work results; 

3) communications; 4) initiative/problem solving; 

5) interpersonal relations/EEO; and 6) work habits.  

OA Ex. 2 (pp. 7-11).     

 

37. There are five possible ratings for each job factor.  

These ratings are:  “outstanding;” “commendable;” 

“satisfactory;” “needs improvement;” and 

“unsatisfactory.”  OA Ex. 2 (pp. 7-11).  

 

38. On her 2020 EPR, appellant was rated 

“outstanding” in one of the six job factors—

communications.  OA Ex. 2 (p. 8). 

 

39. On her 2020 EPR, appellant was rated 

“commendable” in five of the six job factors, to 

include: job knowledge/skills; work results; 

initiative/problem solving; interpersonal 

relations/EEO; and work habits.  OA Ex. 2 (pp. 8-

11). 

 

40. The rater comments on appellant’s 2020 EPR focus 

on her work on the BENMOD Project, including 

training staff on how the system works.  OA Ex. 2 

(pp. 8-11). 
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DISCUSSION 

 

The present appeal challenges the July 8, 2021 determination by the 

Office of Administration, Executive Offices (hereinafter “OA”) in which OA found 

appellant ineligible for Clerk 3 employment with the Office of Unemployment 

Compensation/Indiana UC Service Center at Department of Labor and Industry 

(hereinafter “appointing authority”).  Comm. Exs. A, B.  Appellant alleges this 

determination was the result of discrimination on the grounds of mistake of fact.1  

Comm. Ex. B.  Specifically, appellant asserts she has sufficient qualifying 

experience to meet the minimum experience and training requirements (hereinafter 

“METs”) for Clerk 3 employment.  Comm. Ex. B.  

 

In an appeal alleging discrimination, appellant bears the burden of 

establishing that the personnel action was due to discrimination.  Henderson v. Office 

of the Budget, 126 Pa. Commw. 607, 560 A.2d 859 (1989) petition for allowance of 

appeal denied, 524 Pa. 633, 574 A.2d 73 (1990).  Section 2704 of Act 71 of 2018 

(hereinafter “Act 71”) provides: 

An officer or employee of the Commonwealth may not 

discriminate against an individual in recruitment, 

examination, appointment, training, promotion, retention 

or any other personnel action with respect to the classified  

 

  

 
1  In her appeal form, appellant generally alleged discrimination based on her labor union affiliations.  Comm. Ex. B.  

However, she failed to raise or introduce any evidence related to this allegation during the hearing.  Appellant’s sole 

focus at the hearing was her mistake of fact claim.  Thus, we will not address appellant’s labor union claim as part of 

this adjudication.     
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service because of race, gender, religion, disability or 

political, partisan or labor union affiliation or other 

nonmerit factors. 

 

71 Pa.C.S. § 2704.  As expressly provided for in this section, the Commission has 

jurisdiction over claims of discrimination involving numerous actions that occur in 

the merit system, including “recruitment” and “examination.”  71 Pa.C.S. § 2704.  

Under Section 3003(7)(ii) of Act 71, the Commission has authority to convene 

hearings when an individual aggrieved by an alleged violation of Section 2704 files 

a timely appeal.  71 Pa.C.S. § 3003(7)(ii). 

 

The provisions of Section 2704 are substantially the same as the 

provisions in Section 905.1 of Act 286 (71 P.S. § 741.905a), and both sections of the 

respective acts use virtually the same language.2  In applying this language, the 

courts have held these provisions address both “traditional” and “procedural” 

discrimination.  Pronko v. Department of Revenue, 114 Pa. Commw. 428, 439, 539 

A.2d 456, 462 (Pa. Commw. Ct. 1988).  “Traditional discrimination” encompasses 

claims of discrimination based on race, sex, national origin, or other non-merit 

factors.  Discrimination based upon a non-merit factor includes claims of mistake of 

fact discrimination.  See State Correctional Institution at Albion v. Bechtold, 670 

A.2d 224 (Pa. Commw. Ct. 1996).  

 

  

 
2 Section 905.1 provides:  

905.1 Prohibition of Discrimination—No officer or employe[e] of the Commonwealth shall 

discriminate against any person in recruitment, examination, appointment, training, promotion, 

retention or any other personnel action with respect to the classified service because of political or 

religious opinions or affiliations because of labor union affiliations or because of race, national 

origin or other non-merit factors.   

71 P.S. § 741.905a.  
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In support of her appeal, appellant testified on her own behalf.  OA 

presented the testimony of Human Resource Analyst 5 Amanda Crawford.3  The 

appointing authority did not present any testimony or other evidence.  The evidence 

presented by the parties is summarized below.  

 

Summary of the Evidence  

 

 Appellant is presently employed as an Unemployment 

Compensation Claims Intake Interviewer (hereinafter “UC Claims Intake 

Interviewer”) within the appointing authority’s Office of Unemployment 

Compensation.  N.T. pp. 32, 51; OA Ex. 2 (p. 2).  Appellant has held this position 

for thirteen years, the past four of which she was assigned to work on the Benefit 

Modernization Program (hereinafter “BENMOD”) Project.  N.T. pp. 30-31, 33; OA 

Ex. 2 (pp. 2, 10).   

 

In or around June 25, 2021, appellant applied for a Clerk 3 position 

within the same office where she currently works.  OA Exs. 1, 2.  This position was 

posted internally.4  N.T. p. 65; OA Ex. 1.  Therefore, to be eligible for the position, 

appellant was required to meet one of the listed recruitment methods, as well as the 

minimum experience and training requirements (hereinafter “METs”).  N.T. pp. 64, 

66-68, 82; OA Ex. 1 (p. 3). 

 

 
3  Crawford is employed as a Human Resource Analyst 5 with OA’s Bureau of Talent Acquisition.  N.T. pp. 61-62.  

The Bureau of Talent Acquisition is responsible for the following: 1) creating examinations and job postings; 

2) evaluating whether applicants meet the minimum experience and training requirements of a position; and 

3) reviewing the eligibility of appointees to ensure compliance with the Merit System Employment Regulations.  N.T. 

pp. 63. 

 
4  Human Resource Analyst 5 Amanda Crawford explained the purpose of internal recruitment methods is to facilitate 

the movement of Commonwealth employees to other positions within the Commonwealth.  N.T. pp. 81-82. 
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The recruitment methods for the Clerk 3 position to which appellant 

applied included: promotion without examination; reassignment; voluntary 

demotion; transfer; and reinstatement.  N.T. p. 65; OA Ex. 1 (p. 3).  Applicants may 

only qualify under one of the listed recruitment methods.  N.T. p. 66.  Appellant 

asserts she qualifies under the recruitment method of reassignment.5  N.T. p. 49. 

 

Pursuant to the job posting for the Clerk 3 position, applicants who 

currently hold the same job title or a similar job title in the same pay scale group 

with the same essential duties and qualifications will qualify under the recruitment 

method of reassignment.  N.T. pp. 49-50; OA Ex. 1 (p. 3).  Appellant argues the 

work she performed as part of the BENMOD Project is the same as the duties 

currently performed by Clerk 3 employees. 

 

  

 
5  Appellant does not allege, nor was any credible evidence presented to establish, she qualified for the position under 

the recruitment methods of promotion without examination, voluntary demotion, transfer, or reinstatement.  Appellant 

conceded she did not qualify for promotion without examination, which is used to promote an employee into a higher 

classification.  N.T. pp. 53, 65.  Likewise, appellant did not qualify for a voluntary demotion because the pay scales 

for her current position and the Clerk 3 position are the same.  N.T. pp. 73, 76.  A voluntary demotion only occurs 

when the civil service employee is placed into a lower classification, in that they receive a lower maximum salary.  

N.T. p. 65.  Appellant also did not qualify for a transfer, which is the movement of a civil service employee from one 

appointing authority to a different appointing authority in the same classification, because the Clerk 3 position was 

located within the appointing authority where appellant worked.  N.T. pp. 65, 67.  Lastly, appellant did not qualify for 

reinstatement because she is a current Commonwealth employee.  Reinstatement only occurs when a prior 

Commonwealth employee, who left in good standing, returns.  N.T. p. 65.  Thus, the only issue before the Commission 

is whether appellant was qualified for the position under the recruitment method of reassignment.   
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Appellant began working on the BENMOD Project in January 2018.6  

N.T. p. 35; OA Ex. 2 (p. 2).  BENMOD is a computer program that modernizes the 

unemployment system, including how people access forms and obtain 

unemployment benefits.  N.T. p. 37.  This system went live on June 8, 2021.  N.T. 

p. 32.   

 

The implementation of the new BENMOD system had a profound 

impact on the duties and responsibilities of Clerk 3 employees.  N.T. pp. 41-44.  

Appellant explained manual tasks previously performed by Clerk 3 employees, such 

as adjusting wages due to reasonable assurance,7 are now automatically performed 

by the new BENMOD system.  N.T. pp. 41-43.  Due to this automation, Clerk 3 

employees are presently responsible for entering appeals into the system, scanning 

documents, and filing paperwork, which are also job duties performed by Clerk 2 

employees.  N.T. p. 44.  Appellant noted she has trained Clerk 3 and Clerk 2 

employees on how to perform these functions in the new system.  N.T. pp. 44-46.   

 

Appellant testified she is familiar with all aspects of the BENMOD 

system because she worked on it since its inception.  N.T. p. 45.  Appellant’s duties 

while assigned to the BENMOD Project included: 1) testing the BENMOD program; 

2) assisting with the development of the overpayment stages of the program; and 

3) training persons assigned to the Project, as well as Clerk 3 and Clerk 2 employees.  

N.T. pp. 30, 35-37, 39, 40, 44-46; OA Ex. 2 (pp. 1, 8-10). 

 
6  At the time appellant began working on the BENMOD Project, there was a core team of five, including herself.  

N.T. p. 39.  This team grew to approximately thirty-two persons and, at its peak, there were 100 persons assigned to 

the Project.  N.T. p. 39.  Presently, there are approximately eight persons assigned to the Project, three of which are 

testers, including appellant.  N.T. p. 40.   

 
7 Appellant explained reasonable assurance is a provision for determining the eligibility of school employees for 

benefits during the summer and school breaks.  N.T. pp. 42-43.   
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As a tester, appellant entered the BENMOD system as either a staff 

member, applicant, or employer to troubleshoot issues.  N.T. p. 40.  Appellant also 

processed forms in the BENMOD system to ensure the program was processing 

them correctly and that payments were being distributed accurately.  N.T. p. 30.  

Another function she tested was “relief to charges,” which is a Clerk 3 job function.  

N.T. p. 37.   

 

Additionally, appellant tested all appeal processes in the BENMOD 

system, including related charge appeals.  N.T. p. 36.  Appellant stated she tested 

these processes from their infancy through Commonwealth Court to ensure the new 

system would accurately process the appeals when the Clerks input the information 

into the system.  N.T. pp. 36-37.  Appellant noted she created “dummy cases” which 

she funneled through the appeals process, thereby gaining familiarity with the entire 

process.  N.T. pp. 46-47.   

 

After the BENMOD system went live on June 8, 2021, appellant 

continued to test it by identifying and correcting errors that occurred as information 

was converted from the mainframe to the new system.  N.T. pp. 35-36, 40.  Appellant 

noted there were a few glitches related to out-of-state persons filing in-state claims, 

which she manually fixed until a mass fix was initiated.  N.T. p. 36.  Appellant 

argued she has more experience with the new program than other employees.  N.T. 

p. 32.   

 

Prior to working on the BENMOD Project, appellant was the head 

Intake Interviewer on the DOT Team, which is the overpayment team responsible 

for sending out discrepancy forms to the employers and filing the paperwork for the 

examiners to write overpayments.  N.T. pp. 33-34.  Appellant notes she has 
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performed many different types of work and described herself as a “jack of all 

trades” in the Unemployment Office.  N.T. p. 34.  With that said, appellant 

acknowledged she has not held any of the following civil service positions: Clerk 2; 

Clerk Typist 2; or Clerk Stenographer 2.  N.T. p. 52.    

 

In response to appellant’s testimony, Human Resource 

Analyst 5 Amanda Crawford testified appellant was not eligible for the position 

because the class specifications8 for UC Claims Intake Interviewer and Clerk 3 do 

not meet the reassignment criteria as outlined in the Merit System Employment 

Regulations.9  N.T. p. 78.  Crawford testified to determine whether an applicant 

meets the recruitment method of reassignment, OA compares the class specifications 

for the vacant position and the applicant’s current position.  N.T. pp. 68-69.  

Crawford stated the focus of this comparison is whether the following are essentially 

the same: 1) the maximum salary; 2) the job duties and responsibilities; 3) the 

knowledge, skills, and abilities; and 4) the minimum experience and training 

requirements.  N.T. p. 68.  Crawford stated, if these criteria are “essentially similar,” 

reassignment would be permitted.  N.T. p. 69. 

 

  

 
8  A synonymous term for “class specification” is “job specification.”  Section 601.3 of the Merit System Employment 

Regulations defines “job specification” as follows: 

A written description of a job that defines and describes representative duties and responsibilities and 

sets forth the experience and training that provides the knowledge, skills and abilities essential to the 

performance of the work of the job. 

4 Pa. Code § 601.3. 

 
9  OA’s Counsel clarified the statutory and regulatory sections at issue are Section 2502 of Act 71, 71 Pa.C.S. § 2502, 

and Section 604.5 of the Merit System Employment Regulations, 4 Pa. Code § 604.5 (expired March 12, 2022).  N.T. 

pp. 84, 88. 
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Upon comparing the class specifications for the Clerk 3 job title and 

appellant’s current job title of UC Claims Intake Interviewer, Crawford concluded 

the positions were not the same or similar.10  N.T. pp. 76-77; OA Exs. 3, 4.  Crawford 

testified, while both classifications are in the same pay scale group, the remaining 

criteria differed.  N.T. pp. 73, 75; OA Exs. 3, 4. 

 

First, Crawford compared the definition sections for each class 

specification.  N.T. p. 73; OA Exs. 3 (p. 1), 4 (p. 1).  Crawford asserted, while UC 

Claims Intake Interviewers perform related clerical duties, “this is where the 

similarity ends.”  N.T. p. 74.  Crawford stated Clerk 3 employees are responsible for 

all aspects of the clerical process, whereas UC Claims Intake Interviewers 

independently determine claim eligibility and perform work in the Call Center, 

which is regulated by policies and procedures.  N.T. p. 74; OA Exs. 3, 4.  Crawford 

described Clerk 3 work as complex clerical work which is generalized, whereas UC 

Claims Intake Interviewers perform work specific to the UC benefits program.  N.T. 

pp. 73, 86.  Therefore, Crawford concluded these functions are not the same or 

similar.  N.T. p. 73; OA Exs. 3 (p. 1), 4 (p. 1).   

 

Next, Crawford concluded the required knowledge, skills, and abilities 

for the positions are not the same or similar based on the class specifications.  N.T. 

p. 75; OA Exs. 3 (pp. 1-2), 4 (pp. 2-3).  Crawford explained the knowledge, skills,  

 

  

 
10  We note the class specifications for Clerk 3 and UC Claims Intake Interviewer job titles have not been updated 

since the initiation of the BENMOD Project.  OA Ex. 3 (p. 1), 4 (p. 1).  The Clerk 3 class specification was last updated 

on September 1, 1994.  OA Ex. 4 (p. 1).  The UC Claims Intake Interviewer class specification was last updated on 

March 30, 2012.  OA Ex. 3 (p. 1).  
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and abilities listed in the class specification support the job duties and 

responsibilities of the position.  N.T. p. 75.  Crawford stated, while both the Clerk 3 

and UC Claims Intake Interviewer positions require knowledge of the practices and 

procedures, Clerk 3 employees are required to have specific “knowledge of the 

types, organization, and use of various office files,” as well the ability to develop 

and set up clerical procedures, proofread, transfer information, maintain cost, 

financial tax, and disbursement records, and operate office and mail processing 

machines.  N.T. pp. 75-76; OA Ex. 4 (pp. 2-3).  Crawford noted the skills listed in 

UC Claims Intake Interviewers class specification “speak to interview techniques to 

gather facts and data, which is specific to the work done in an unemployment 

compensation environment.”11  N.T. p. 76; OA Ex. 3 (pp. 1-2).  Thus, Crawford 

concluded the complexity of the work differed in that UC Claims Intake Interviewers 

perform very specific work, whereas Clerk 3 employees perform more generalized 

work.  N.T. p. 86. 

 

Lastly, Crawford generally asserted the minimum experience and 

training requirements were not the same.  N.T. p. 77.  Crawford did not provide an 

explanation as to how she reached this conclusion.   

 

Based on her comparison of the class specifications as detailed above, 

Crawford concluded the positions were not the same or similar and thus, did not 

meet the reassignment criteria outlined under the Merit System Employment 

Regulations.  N.T. pp. 76-77.  Crawford further asserted there was no deviation from 

 
11  We note, contrary to Crawford’s testimony, only one of the listed skills mentions interviewing techniques.  OA 

Ex. 3 (p. 1).  The remaining skills are general and require the following: 1) knowledge of office practices, procedures, 

and equipment, to include desktop computer software; 2) knowledge of mathematics; 3) the ability to read and interpret 

written material; 4) the ability to communicate effectively orally and in writing; and 5) the ability to establish and 

maintain effective working relationships.  OA Ex. 3 (pp. 1-2). 
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the reassignment criteria outlined under the Merit System Employment Regulations 

when evaluating appellant’s eligibility for the position.  N.T. pp. 77-78.  

Additionally, Crawford stated she does not believe the Clerk 3 position was filled.  

N.T. p. 78. 

        

With that said, Crawford acknowledged the applicant’s actual 

experience is not reviewed when determining whether the applicant meets the 

recruitment method.  N.T. pp. 86-87.  Crawford testified only the class specifications 

are reviewed because she is constrained by the Merit System Employment 

Regulations.  N.T. pp. 77, 86-87.  Crawford stated the Merit System Employment 

Regulations specifically indicate the class specification is to be reviewed.12  N.T. 

pp. 87-88.  

 

Motion to Dismiss  

 

Following the presentation of appellant’s case-in-chief, OA made a 

Motion to Dismiss for failure to establish a prima facie case.13  N.T. p. 57.  The 

appointing authority joined OA’s Motion.  N.T. p. 58.  Ruling on the Motion was  

 

  

 
12  We note, contrary to Crawford’s claim, the plain language of Section 604.5 of the Merit System Employment 

Regulations does not limit OA’s eligibility review to a comparison of the class specifications.   

 
13  In support of its Motion, OA argues appellant failed to meet her burden because she failed to establish: 1) she was 

treated differently from other applicants; and 2) the regulation was applied disparately.  N.T. pp. 57-58.  Contrary to 

OA’s belief, disparate treatment is not an element of discrimination based on a mistake of fact.  In mistake of fact 

cases, appellants are not required to prove the decision was motivated by discrimination.  Rather, appellants must 

establish the decision was based upon mistaken factual information.  See State Correctional Institution at Graterford, 

Department of Corrections v. Goodridge, 87 Pa. Commw. 527, 487 A.2d 1036 (1985); and State Correctional 

Institution at Albion v. Bechtold, 670 A.2d 224 (Pa. Commw. Ct. 1996).  Thus, we will not address OA’s disparate 

treatment arguments any further. 



 21 

deferred pending review by the full Commission.  N.T. p. 58.  Following our review, 

the Motion is hereby denied.  For the reasons articulated below, the Commission 

finds appellant has presented sufficient evidence to establish traditional 

discrimination based on a mistake of fact.   

 

To establish a claim of mistake of fact, appellant must show OA’s 

decision was based upon an erroneous interpretation of the facts.  See State 

Correctional Institution at Graterford, Department of Corrections v. Goodridge, 87 

Pa. Commw. 527, 487 A.2d 1036 (1985); and State Correctional Institution at 

Albion v. Bechtold, 670 A.2d 224 (Pa. Commw. Ct. 1996).  Where a decision is 

based upon an erroneous interpretation of the facts, the decision is based on a non-

merit factor.  Bechtold, 670 A.2d at 226 (holding removal of Corrections Officer 

Trainee based upon a mistaken factual assumption was based upon a non-merit 

factor, and therefore constitutes discrimination).  In a mistake of fact case, appellant 

is not required to prove the appointing authority’s decision was motivated by 

discrimination, just that it was based upon mistaken factual information.  Goodridge, 

87 Pa. Commw. 527, 487 A.2d 1036; Bechtold, 670 A.2d 224.  As noted previously, 

non-merit factor discrimination is expressly prohibited by the anti-discrimination 

provision of Act 71.  See 71 Pa.C.S. § 2704.   

 

Here, the sole matter in dispute is whether OA relied on a mistake of 

fact, when it determined appellant was not eligible for Clerk 3 employment under 

the recruitment method of reassignment.  By email dated July 8, 2021, OA informed  
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appellant she did not qualify for reassignment because her current position “is not a 

same or similar job, with the same essential duties and qualifications.”  See Finding 

of Fact 2.  In support of its conclusion, OA relies on Section 604.5 of the Merit 

System Employment Regulations.14 

 

Section 604.5(a)(1) of the Merit System Employment Regulations 

provides an employee may be “[r]eassigned within the same appointing authority 

from one position to another in the same job or in a similar job for which the 

employee qualifies.”  4 Pa. Code § 604.5(a)(1)(expired March 12, 2022).  Section 

604.5(b) defines “a similar job” as follows: 

(1) Has the same maximum salary rate in the 

compensation plan. 

(2) Involves essentially the same duties and 

responsibilities. 

(3) Requires essentially the same minimum 

qualifications. 

(4) Calls for essentially the same knowledge, skills, and 

abilities. 

 

4 Pa. Code § 604.5(b)(1)-(4)(expired March 12, 2022). 

 

  

 
14  On March 12, 2022, OA rescinded the Merit System Employment Regulations, which were published at 4 Pa. Code 

Chapters 601-607.  The Merit System Employment Regulations were replaced by temporary regulations set forth in 4 

Pa. Code Chapters 601a-607a.  The new temporary regulations are referred to as the Rules of Classified Service 

Employment.  For purposes of this adjudication, the Commission will focus on the applicable sections of the Merit 

System Employment Regulations which were in effect at the time of the July 8, 2021 ineligibility determination.    
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There is no dispute appellant’s current position and the Clerk 3 position 

for which she applied have the same maximum salary rate.  See Finding of Fact 23.  

The issue is whether OA relied on mistaken information when it determined 

appellant did not meet the remaining elements.15  Upon review of the evidence, we 

find OA relied upon outdated class specifications when it determined the jobs were 

not similar and appellant was not eligible for reassignment.  See Findings of Fact 21-

22, 26-33.  OA’s reliance on this outdated information constitutes a mistake of fact.   

 

It is undisputed the class specifications, upon which OA relied, do not 

include the current duties or responsibilities performed by appellant or the Clerk 3 

employees, who work in the office where appellant applied.  See Findings of Fact 10, 

21-22, 26-33, 40.  By effect, this means the minimum qualifications, knowledge, 

skills, and abilities listed on the class specifications were also outdated.  We find 

credible appellant’s testimony regarding the changes to the duties of her position and 

the Clerk 3 job title, as well as the knowledge, skills, and abilities necessary to 

perform the new duties and responsibilities.16  See Findings of Fact 21-22, 26-34,  

 

  

 
15  We note OA reads the four elements listed in Section 604.5(b) in the conjunctive, meaning all four elements must 

be met for an applicant to be eligible for reassignment.  Prior to the transfer of the duties and responsibilities for civil 

service employment to OA, substantially similar criteria was applied in the disjunctive under the Commission’s Rules.  

See 4 Pa. Code § 99.21(b)(1)-(4).  While this distinction does not affect the outcome of the present matter, OA’s 

narrow interpretation appears contrary to the purpose of Act 71, which is to create and sustain a modern merit system 

of employment that promotes the hiring of highly qualified individuals to ensure the efficient and effective delivery 

of government services.  71 Pa.C.S. § 2102.  This is most readily apparent in Crawford’s assessment of the clerical 

duties listed on the class specifications.  See Findings of Fact 24-25.  Crawford concluded these duties were not the 

same or similar because the clerical work performed by Clerk 3 employees is more generalized than the work 

performed by UC Claims Intake Interviewers.  N.T. pp. 73, 85-86.  This conclusion is puzzling and effectively renders 

the term “similar job” meaningless, thereby frustrating the hiring of highly qualified individuals, such as appellant.   

 
16  It is within the purview of the Commission to determine the credibility of the witnesses.  State Correctional 

Institution at Graterford, Department of Corrections v. Jordan, 505 A.2d 339, 341 (Pa. Commw. Ct. 1986). 
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40.  We further find these duties, skills, and abilities satisfy the reassignment criteria 

set forth in Section 604.5(a)(1) of the Merit System Employment Regulations.  

Indeed, appellant trained Clerk 3 employees how to perform their new duties, which 

she herself performed while assigned to the BENMOD Project from 2018 to the 

present.  See Findings of Fact 28-29, 34, 40.  Thus, we find OA relied on mistaken 

information (i.e., the outdated class specifications) when it determined appellant did 

not perform the same or similar duties as Clerk 3 employees.    

 

Nonetheless, OA argues it cannot consider the actual duties performed 

by appellant or Clerk 3 employees because the Merit System Employment 

Regulations prohibit the consideration of any information outside of the class 

specifications.  N.T. pp. 97-100.  OA further asserts consideration of information 

outside the class specifications would be discriminatory because all applicants must 

be treated the same.  N.T. pp. 97-98.  In other words, OA is suggesting the actual 

duties and qualifications for each position be ignored in favor of a blind bureaucratic 

approach.  Such an approach is fundamentally inapposite to the intent of Act 71, 

contrary to the plain language of the Merit System Employment Regulations, and 

can result (as observed in the present matter) in decisions which rely on mistaken 

information thereby fostering discrimination. 

 

Act 71 was enacted with the goal of modernizing the merit hiring 

system to better meet the needs of the appointing authorities and those seeking 

employment with the Commonwealth.  Pennsylvania Senate Legislative Journal,  
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2018 Session, No. 26 (June 5, 2018), at 537.  The purpose of Act 71 was “to create 

and sustain a modern merit system of employment within the Commonwealth 

workforce that promotes the hiring, retention and promotion of highly qualified 

individuals, ensuring that government services are efficiently and effectively 

delivered to the public.”  71 Pa.C.S. § 2102; see also 4 Pa. Code. 601.2(a)(expired 

March 12, 2022).  To that end, systems for the evaluation of candidates must avoid 

procedures which result in erroneous determinations that arise from mistakes of fact.   

 

Here, OA failed to acknowledge the clear and apparent changes to 

appellant’s duties and responsibilities and those of the Clerk 3 employees, who 

worked in the office to which appellant applied.  See Findings of Fact 10, 19-20, 26-

31, 33-34, 40.  Nor did OA consider the knowledge, skills, and abilities appellant 

acquired while working on the BENMOD Project which translated to Clerk 3 work.  

See Finding of Fact 19-20, 28-31, 33.  Also, no consideration was given to 

appellant’s performance of Clerk 3 duties and responsibilities while she worked on 

the BENMOD Project or her role in training Clerk 3 employees how to perform their 

duties in the new system.  See Findings of Fact 19-20, 29, 33, 40.  Instead of doing 

an individualized comparison of the current duties of each position, OA limited its 

review to outdated class specifications.  See Findings of Fact 19-20, 33.  We find 

OA’s failure to consider the preceding and its sole reliance on outdated information 

resulted in an erroneous determination based on a mistake of fact.   
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Furthermore, we find OA’s approach is contrary to the plain language 

of Section 604.5 of the Merit System Employment Regulations.  This Regulation 

does not mention class specifications, nor does it limit the source of the information 

OA may review.17  Moreover, any interpretation imparting such a restriction is 

clearly erroneous and frustrates the legislative purpose of Act 71 as discussed above.   

 

As observed in the present matter, the class specifications only provide 

a generalized understanding of the duties of each position and do not necessarily 

reflect the actual duties performed by persons in those classifications.  As such, 

consideration of the class specification alone can result, as in the present matter, in 

a mistake of fact, which frustrates the retention of qualified Commonwealth 

employees and fails to meet the needs of the appointing authorities and those seeking 

employment with the Commonwealth.  Thus, we find OA’s failure to perform an 

individualized assessment of the actual duties of each position is an unreasonable 

approach and should not be given deference.  See Peoples Natural Gas Co. v. 

Pennsylvania Public Utility Commission, 523 Pa. 370, 567 A.2d 642 (1989);  

DeNaples v. Pennsylvania Gaming Control Board, 178 A.3d 262, 270-271 (Pa. 

Commw. Ct. 2018) (holding deference is accorded to an agency’s interpretation of 

its rules and regulations unless the interpretation is clearly erroneous or the 

interpretation frustrates the legislative purpose). 

 

 
17  We note Section 602.1(b)(3) of the Merit System Employment Regulations identifies job specifications as the 

primary basis and source of authority for the evaluation of the minimum qualifications of applicants for examinations.  

4 Pa. Code § 602.1(b)(3)(expired March 12, 2022).  However, this Regulation is inapplicable to the present matter 

because the present matter is a reassignment not an examination.  There are no such rules limiting the information to 

be considered when evaluating whether positions are the same or similar for purposes of reassignments.  Indeed, 

Section 602a.29(b) of the Rules of Classified Service Employment, which replaced the Merit System Employment 

Regulations effective March 12, 2022, suggests a case-by-case analysis will be performed when assessing whether 

positions are the same or similar for purposes of reassignment.  4 Pa. Code § 602a.29(b).  
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Based on the foregoing, we find a mistake of fact occurred in that OA 

based its ineligibility determination solely on outdated information.  OA failed to 

consider appellant’s actual experience, as well as the actual duties and 

responsibilities of the Clerk 3 employees in the office to which she applied.  This 

mistake of fact denied appellant an employment opportunity for which she was 

clearly qualified.  As appellant credibly testified, she was responsible for performing 

Clerk 3 duties in order to test the functionality of the new system and later trained 

Clerk 3 employees on how to perform these duties.  Therefore, we find appellant 

established non-merit factor discrimination in the form of a mistake of fact. 

Accordingly, we enter the following:18 

 

CONCLUSION OF LAW 

 

Appellant has presented evidence establishing 

discrimination violative of Section 2704 of Act 71 of 

2018. 

 

 

ORDER 

 

AND NOW, the State Civil Service Commission, by agreement of its 

members, sustains the appeal of Lavonne L. Miller challenging the Office of 

Administration, Executive Office’s determination that she was not eligible for 

Clerk 3 employment, and overrules the Office of Administration, Executive Office’s 

 
18  Under Section 3003(8) of Act 71, where an appellant prevails in an appeal, the Commission has the express 

authority to fashion a remedy and issue an appropriate order to assure rights accorded to an individual under Act 71 

are protected.  71 Pa.C.S. § 3003(8)(ii).  In fashioning the remedy for the present matter, we note on March 24, 2022, 

OA announced the Clerk 3 job classification would be transitioned to the job classification of Clerical Assistant 3. 
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determination that Lavonne L. Miller was not eligible for Clerk 3 employment.  We 

hereby order the Office of Administration and the Department of Labor and Industry 

to include Lavonne L. Miller in the final round of interviews for the next available 

Clerk 3 or Clerical Assistant 3 position within the Office of Unemployment 

Compensation/Indiana UC Service Center at the Department of Labor and Industry.  

We further order that within thirty (30) calendar days of the mailed date of this 

opinion, the Office of Administration and Department of Labor and Industry shall 

submit written notice of compliance with this Order to the Executive Director of the 

State Civil Service Commission.   
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