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ADJUDICATION 

 

This is an appeal by Gary E. Reiner challenging his removal from non-

permanent Semi-Skilled Laborer, regular status, with the Department of 

Conservation and Natural Resources.  A hearing was held May 3, 2022, via video, 

before Commissioner Bryan R. Lentz. 

 

The Commissioners have reviewed the Notes of Testimony and 

Exhibits introduced at the hearing.  The issues before the Commission are whether 

there is just cause to remove appellant and whether the appointing authority’s 

removal of appellant was based upon any discriminatory factor. 
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FINDINGS OF FACT 

 

1. By letter dated December 2, 2021, appellant was 

notified of his removal from non-permanent, Semi-

Skilled Laborer, regular status, effective 

December 2, 2021.  Appellant was advised:  

This action is being taken as a result of 

your: (1) Violation of DCNR Work 

Rule #11, Unauthorized or unexcused 

absence or lateness, and/or (2) 

Violation of DCNR Work Rule #17, 

Failure to follow call off procedures.  

Specifically, you were absent from 

work on November 1, 2021, and 

November 2, 2021.  Additionally, on 

November 10, 2021, you left work 

early, but did not follow the 

established procedures to report your 

early departure, nor did you submit 

leave.  You did not have sufficient paid 

leave to cover your absences nor did 

you provide medical documentation to 

support your absences.     

 

Comm. Ex. A; AA Ex. 9. 

 

2. By letter dated February 17, 2022, appellant was 

notified his removal letter was revised to provide for 

the proper date of his early departure as 

November 12, 2021.  The remainder of the charges 

and the document are identical to the initial removal 

letter.  N.T. pp. 121; AA Ex. 10. 
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3. The appeal was properly raised before this 

Commission and was heard under Sections 

3003(7)(i) and 3003(7)(ii) of Act 71 of 2018.  

Comm. Ex. B. 

 

4. Appellant has been employed by the appointing 

authority for approximately sixteen seasons.  N.T. 

p. 26.   

 

5. An employment season runs from mid-March 

through mid-November of each calendar year.  All 

seasonal employees are placed on leave without pay 

during the winter months.  N.T. pp. 26, 70. 

 

6. When employees return to work for a new season, 

they sign the Work Rules, which provide, in part, 

that prohibited conduct includes unauthorized or 

unexcused absence or lateness and failure to follow 

call off procedures.  N.T. pp. 31-34; AA Ex. 2.   

 

7. On March 15, 2021, appellant signed the Work 

Rules acknowledging he read and understood them 

and knew failure to abide by them may result in 

disciplinary action.  N.T. pp. 34, 170; AA Ex. 2. 
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8. When a semi-skilled laborer wishes to use leave, he 

may fill out a paper leave slip or use the 

computerized online self- service.  N.T. p. 36. 

 

9. Appellant used paper leave slips to submit his leave 

requests.  N.T. p. 133. 

 

10. When an employee uses a paper leave request, there 

is at time gap between when the leave is requested 

and when it is reflected in the employee’s pay 

statement because the paper leave slip is sent to the 

supervisor to review and either approve or 

disapprove.  Once the supervisor approves the paper 

leave request, the paper copy is sent to the 

timekeeper, who then enters the leave into the 

timekeeping system.  N.T. pp. 133-134. 

 

11. When a seasonal employee reaches 750 hours of 

work in a season, they earn annual leave retroactive 

to the beginning of the season.  N.T. p. 114. 

 

12. If an employee wishes to use Family Medical Leave 

Act leave, he must have accumulated 1,250 working 

hours.  N.T. p. 81. 
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13. By letter dated July 26, 2016, appellant was advised 

he was disapproved for Family Medical Leave Act 

leave because he did not have sufficient working 

hours to qualify.  N.T. pp. 79, 118; AA Ex. 11. 

 

14. By letter dated May 23, 2019, appellant was advised 

he was disapproved for Family Medical Leave Act 

leave because he did not have sufficient working 

hours.  N.T. pp. 81-82, 118; AA Ex. 12. 

 

15. As a courtesy, the appointing authority offers a 

seasonal employee the one-time opportunity to use 

intermittent Leave Without Pay because they may 

not earn sufficient leave to cover an absence caused 

by a serious medical condition.  N.T. p. 69.   

 

16. On November 15, 2019, appellant submitted a 

request to use intermittent Leave Without Pay for 

the 2019 season.  Appellant acknowledged this was 

a one-time request and any future intermittent or 

full-time leave without pay would not be approved 

in subsequent seasons.  Appellant’s request was 

approved.  N.T. pp. 67-70, 116, 168; AA Ex. 3.   
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17. On August 5, 2020, appellant received a counseling 

session wherein he was reminded he had utilized the 

one season of approved, unpaid leave during the 

2019 season and would not be approved again for 

the current season.  He was advised he did not have 

enough earned leave to cover his absence from work 

on Monday, May 11, 2020 and was charged with 5.0 

hours of approved, unpaid leave.  He was also 

reminded he left work early on July 16, 2020 and 

was charged with 3.52 hours of approved, unpaid 

leave.  Appellant was warned no additional 

approved unpaid leave would be approved for any 

reason.  Future absences for which he did not have 

earned, paid leave, would be charged as 

unauthorized, unpaid leave and subject to 

disciplinary action.  N.T. pp. 73-74, 168; AA Ex. 4.   

 

18. By letter dated April 2, 2021, appellant was advised 

he was disapproved for Family Medical Leave Act 

leave because he did not have sufficient working 

hours.  N.T. pp. 83-84, 118; AA Ex. 13. 

 

19. By letter dated April 21, 2021, appellant was issued 

a Level Two Alternative Discipline in Lieu of 

Suspension (hereinafter “ADLS”) equivalent to a 

three-day suspension.  The discipline was the result 

of violating Work Rule #11 pertaining to unexcused 
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absences from work on March 22, March 26, 

April 1, and April 2 through 6, 2021.  Appellant was 

also advised, “THIS IS A FINAL WARNING.  

Any infraction(s)/offense(s) of a similar or 

related nature occurring following the date of 

this notice will result in your removal from 

employment.”  N.T. pp. 40, 43, 106-110, 168; AA 

Exs. 5, 6 (emphasis in original). 

 

20. On October 21, 2021 appellant used 2.0 hours of 

sick leave.  AA Ex. 4; Ap. Ex. 8.   

 

21. On October 23, 2021, appellant used 7.0 hours of 

annual leave.  AA Ex. 14; Ap. Ex. 8.     

 

22. Appellant’s pay statement for the pay period ending 

October 22, 2021 showed a leave balance of 13.62 

hours of annual leave and 7.93 hours of sick leave.  

Neither the 2.0 hours of sick leave nor the 7.0 hours 

of annual leave were reflected in the pay statement.  

N.T. pp. 131, 157; AA Ex. 14; Ap. Ex. 8.   

 

23. Appellant’s actual balance on October 23, 2021 was 

6.62 hours of annual leave and 5.93 hours of sick 

leave.  N.T. p. 134; AA Ex. 14. 
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24. On November 1 and 2, 2021, appellant was absent 

from work.  N.T. p. 155. 

 

25. By letter dated November 12, 2021, appellant was 

scheduled for a November 15, 2021 Pre-

Disciplinary Conference (hereinafter “PDC”).  

Appellant was informed he allegedly violated Work 

Rule #11 for absences on November 1 and 2, 2021 

for which he did not provide medical 

documentation.  Appellant was charged with 9.75 

hours of unpaid, unapproved leave for the period of 

this absence.  N.T. pp. 46-47; AA Ex. 7. 

 

26. When the appointing authority presented appellant 

with his PDC notice, he left work without 

authorization and without submitting a leave slip 

prior to his departure.  N.T. pp. 112, 157-158, 172. 

 

27. By letter dated November 15, 2021, appellant 

received a revised PDC Notice.  Appellant was 

again notified he allegedly violated Work Rule #11 

for absences on November 1 and 2, 2021 for which 

he did not provide medical documentation.  

Appellant was charged with 9.75 hours of unpaid, 

unapproved leave for the period of this absence.  In 

addition, the appointing authority advised he was 

also charged with leaving work early on 
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November 10, 20211 without following established 

procedures to report his early departure or 

submitting a leave slip prior to leaving or upon his 

return to work.   N.T. pp. 50, 172; AA Ex. 8. 

 

28. During the PDC, appellant acknowledged he left 

work early on November 12, 2021.  N.T. p. 86. 

 

 

DISCUSSION 

 

At issue before the Commission is whether the appointing authority had 

just cause to remove appellant from his non-permanent, Semi-Skilled Laborer, 

regular status position, and whether the appointing authority was motived by any 

discriminatory factor.   

 

The appointing authority presented the testimony of Park 

Manager 2 James Eckert, Administrative Officer 3 Sarah Chapel, Office of 

Administration Human Resource employee Daniel Cramer,2 and Human Resource 

Analyst for the Office of Administration Talene Shaffer.  Appellant testified on his 

own behalf.   

 

  

 
1 Administrative Officer 3 Sarah Chapel testified the appointing authority incorrectly dated appellant’s departure as 

November 10, 2021.  The correct date of his early departure was November 12, 2021, which is the date that was 

discussed during appellant’s PDC.  N.T. pp. 85-86. 

 
2 Mr. Cramer’s job title is not in the record. 
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We begin with the appointing authority’s argument in support of 

removal.  The appointing authority bears the burden of proving just cause for 

removal of an employee and also must prove the substance of the charges underlying 

the removal.  Long v. Commonwealth of Pennsylvania Liquor Control Board, 112 

Pa. Commw. 572, 535 A.2d 1233 (Pa. Commw. 1988).  Factors supporting the just 

cause removal of a civil service employee must be related to the employee's job 

performance and touch in some logical manner upon the employee's competency and 

ability to perform her job duties.  Woods v. State Civil Service Commission, 590 Pa. 

Commw. 337, 912 A.2d 803 (2006). 

 

The appointing authority presented the following evidence, which 

appellant does not dispute.  Appellant has been employed by the appointing authority 

for approximately sixteen seasons; a season runs from mid-March through mid-

November of a calendar year.  N.T. p. 26.  Appellant applied for and was denied 

Family Medical Leave Act leave in 2016, 2019, and 2021 because he had not 

accumulated 1,250 working hours in each of those seasons.  N.T. pp. 79, 81-84, 118; 

AA Exs. 11, 12, 13.  In November 2019, appellant was approved for a one-time use 

of Intermittent Leave Without Pay for the season.  N.T. pp. 67-70, 116, 168; AA 

Ex. 3.   

 

Appellant has prior discipline.  On April 5, 2020 appellant was 

counseled for insufficient leave to cover his absence from work on Monday, May 11, 

2020 and charged with 5.0 hours of unapproved, unpaid leave.  He also had 

insufficient leave to cover his early departure from work on July 16, 2021 and was 

charged with 3.52 hours of unapproved, unpaid leave.  N.T. pp. 74, 168; AA Ex. 4.   
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By letter dated April 21, 2021, appellant was issued a Level Two Alternative 

Discipline in Lieu of Suspension with final warning for violating Work Rule #11 

pertaining to unexcused absences from work on March 22, Mach 26, April 1, and 

April 2 through April 6, 2021.  N.T. pp. 40, 43, 106-110, 168; AA Exs. 5, 6. 

 

On October 21, 2021 appellant used 2.0 hours of sick leave.  AA Ex. 4; 

Ap. Ex. 8.  These two hours of sick leave were not reflected on his pay statement for 

the period ending October 22, 2021.  AA Ex. 14; Ap. Ex. 8.  On October 23, 2021, 

appellant used 7.0 hours of annual leave.  AA Ex. 14; Ap. Ex. 8.  These seven hours 

of annual leave were not reflected on his pay statement for the period ending 

October 22, 2021.  AA Ex. 14; Ap. Ex.8.  Appellant’s pay statement for the pay 

period ending October 22, 2021 showed a leave balance of 13.62 hours of annual 

leave and 7.93 hours of sick leave.  N.T. pp, 131, 157; AA Ex. 14; Ap. Ex. 8.  

Appellant’s actual leave balance on October 23, 2021 was 6.62 hours of annual leave 

and 5.93 hours of sick leave.  N.T. p. 134; AA Ex. 14. 

 

Appellant was absent from work on November 1 and November 2, 

2021.  N.T. p. 155.  On November 12, 2021, the appointing authority issued appellant 

a Pre-Disciplinary Notice related to the two-day absence and informing him he was 

charged with 9.75 hours of unpaid, unapproved leave.  N.T. pp. 46-47; AA Ex. 7. 

Several hours later, appellant left work without authorization and without filling out 

a leave slip before departing.  N.T. pp. 112, 157-158, 172.  Subsequently, on 

November 15, 2021, appellant received a revised Pre-Disciplinary notice reiterating 

he was charged with 9.75 hours of unpaid, unapproved leave for absences on 

November 1 and 2, 2021 and including a charge of leaving work early on  
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November 10, 2021 without following protocol or submitting a leave slip.  N.T. 

pp. 50, 172; AA Ex. 8.  Although the letter improperly indicates the date of early 

departure was November 10, 2021, the correct date of November 12, 2021 was 

discussed during appellant’s Pre-Disciplinary Conference.  N.T. pp. 85-86.   

 

Appellant responded to the undisputed facts by stating he does not 

understand why his use of the one season of Intermittent Leave Without Pay in 2019 

remains relevant to the leave used in 2021.  N.T. p. 168.  However, Administrative 

Officer 3 Sarah Chapel credibly3 explained Intermittent Leave Without Pay is 

provided as a courtesy to seasonal employees because they may not have earned 

sufficient leave to cover absences and is only available once for the duration of 

employment.  N.T. pp. 69-70.  In 2019, appellant signed the approval letter he 

received, which included a statement that Intermittent Leave Without Pay would not 

be approved in subsequent seasons.  N.T. pp. 67-70, 116, 168; AA Ex. 3. 

 

Appellant explained he currently has a serious medical condition and 

several family members have suffered serious medical issues over the past few years.  

N.T. pp. 145, 148, 153-156, 160-161.  Appellant testified he came into work on days 

he did not feel well and cancelled many doctor appointments in an effort to conserve 

his leave.  N.T. p. 175.  Appellant presented multiple medical documents to support 

his serious medical condition, however, he acknowledges none of them relate to his 

absence on either November 1 or November 2, 2021.  N.T. pp. 177-179; Ap. Exs. 1-

7.  He explained he does not have specific medical documentation for either date  

 

 
3 The Commission has the inherent power to determine the credibility of witnesses and the value of their testimony.  

McAndrew v. State Civil Service Commission (Department of Community and Economic Development), 736 A.2d 26 

(Pa. Commw. Ct. 1999).   
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because he cannot afford to go to the doctor each time he has a potential medical 

concern and it is not possible to get an appointment with a doctor so quickly.  N.T. 

pp. 178-179.  With respect to his early departure on November 12, 2021, appellant 

asserts he filled out a leave slip upon his return to work.  N.T. p. 158. 

 

In addition, appellant explained he made an honest mistake when he 

calculated his available leave.  Specifically, he relied upon his pay statement from 

the pay period ending October 22, 2021.  N.T. pp. 156; AA Ex. 14; Ap. Ex. 8.  

Appellant asserted he contacted the timekeeper and human resources department to 

clarify his leave balance and assumed he would be granted leave that had been 

extended to all employees who received the COVID vaccine.  N.T. pp. 156-157.  

Appellant does not provide any corroborating testimony or evidence to show he 

either contacted the timekeeper or human resources or is entitled to leave related to 

the COVID vaccination.   

 

Upon review of the record, the Commission finds the appointing 

authority has presented sufficient evidence to support the charges of violating the 

Work Rules #11 and #17 pertaining to unauthorized or unexcused absence or 

lateness, and failure to follow call off procedures.  Specifically, the appointing 

authority’s credible evidence, which appellant acknowledges, shows he was absent 

from work on November 1 and 2, 2021 without sufficient leave to cover the time 

off.  Additional credible evidence from the appointing authority showed, and 

appellant again acknowledged, he left work early on November 12, 2021 without 

authorization or filling out a leave slip prior to his departure.  Although appellant 

argued he submitted a leave slip upon his return to work, he did not present any  
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evidence to support this claim.  Appellant’s absence from work and early departure 

without approval clearly constitute a violation of the appointing authority’s Work 

Rules and impact the appointing authority’s ability to trust him to perform his job 

duties.  Woods, supra.   

 

We next discuss appellant’s allegations of discrimination.  Section 2704 

of Act 71 of 2018 prohibits discrimination. 71 Pa.C.S. § 7104. Specifically, Section 

2704 of Act 71 of 2018 provides:  

An officer or employee of the Commonwealth may not 

discriminate against an individual in recruitment, 

examination, appointment, training, promotion, retention 

or any other personnel action with respect to the classified 

service because of race, gender, religion, disability or 

political, partisan or labor union affiliation or other 

nonmerit factors.  

 

71 Pa.C.S. § 2704.  The provisions of Section 2704 are substantially the same as the 

provisions in Section 905.1 of Act 286 (71 P.S. § 741.905a), and both sections of the 

respective acts use virtually the same language.4  This includes prohibiting 

“traditional” discrimination which encompasses claims based upon non-merit 

factors.  Price v. Luzerne/Wyoming Counties Area Agency on Aging, 672 A.2d 409, 

411 n. 4 (Pa. Commw. Ct. 1996); Pronko v. Department of Revenue, 114 Pa. 

Commw. Ct. 428, 539 A.2d 462 (1988); 71 P.S. § 2704. 

 

  

 
4 Section 905.1 provides:  

905.1 Prohibition of Discrimination—No officer or employe[e] of the Commonwealth shall discriminate against any 

person in recruitment, examination, appointment, training, promotion, retention or any other personnel action with 

respect to the classified service because of political or religious opinions or affiliations because of labor union 

affiliations or because of race, national origin or other non-merit factors.  
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First, appellant alleges he was unfairly singled out and made to sign 

disciplinary documents.  To support this argument, appellant testified he signed for 

his April 2021 Alternative Discipline in Lieu of Suspension with final warning.  N.T. 

p. 152.  He subsequently filed an appeal with the Commission but withdrew it 

because he could not miss a day of work for the hearing.  N.T. p. 152.   

 

When making a claim of “traditional discrimination,” an appellant must 

initially present a prima facie case of discrimination by producing sufficient 

evidence which, if believed and otherwise unexplained, indicates it is more likely 

than not discrimination has occurred.  Henderson v. Office of the Budget, 126 Pa. 

Commw. Ct. 607, 560 A.2d 859 (1989); Department of Health v. Nwogwugwu, 141 

Pa. Commw. Ct. 33, 594 A.2d 847 (1991).  We have been advised, “[g]iven the 

critical role of circumstantial evidence in discrimination proceedings, the prima 

facie case cannot be an onerous one.”  Henderson, 126 Pa. Commw. at 616, 560 

A.2d at 864.  Appellant presents no evidence or testimony of either coercion or 

duress when signing the prior disciplinary action.  Thus, upon review of the record, 

the Commission finds appellant has not established a prima facie case of 

discrimination showing he was coerced into signing disciplinary documents.   

 

Next, although not specifically stated on his appeal request form, 

appellant alleges he is being discriminated against based upon his age.  According 

to appellant, he and several older employees are being forced out so the management 

can “bring in who they want…”  N.T. pp. 160, 166.  Appellant further testified, 

“…that’s just allegation.  I can’t sit here and give you proof on that.  That’s just 

information that I have.”  N.T. p. 160.  Appellant states part of the attempt to force 

him out was when managers repeatedly told him to look into disability retirement.   
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N.T. p. 167.  Upon review of the record, the Commission finds appellant has not 

presented sufficient evidence to establish a prima facie case of discrimination based 

upon his age.  Henderson, supra. 

 

  Furthermore, appellant argues there is disparate treatment among the 

employees.  According to appellant, many employees are late but are never 

disciplined.  N.T. pp. 177-178.  In this regard, appellant presented no testimony or 

evidence to support this allegation.  Thus, he has not presented sufficient evidence 

to establish a prima facie case of discrimination based upon disparate treatment.  

Henderson, supra.5  

 

In summation, the appointing authority has established just cause for 

removing appellant from his non-permanent Semi-Skilled Laborer, regular status 

position.  Appellant has not established any claim of discrimination.  Accordingly, 

we enter the following: 

 

 

CONCLUSIONS OF LAW 

 

1. The appointing authority has presented evidence 

establishing just cause for removal under Section 

2607 of Act 71 of 2018. 

 
5 The Commission further notes that if a prima facie case of discrimination is established, the burden shifts to the 

appointing authority to present a legitimate, non-discriminatory explanation for the employment action. Appellant 

always retains the ultimate burden of persuasion and must demonstrate the proffered merit reason is merely a pretext 

for discrimination.  Henderson at 126 Pa. Commw. Ct. 607, 560 A.2d 859.  In this instance, had the burden of proof 

shifted, the appointing authority presented the credible testimony of Park Manager 2 James Eckert who testified there 

is no concerted effort to force appellant or any other employee out of his job.  N.T. p. 184.  Furthermore, the appointing 

authority presented legitimate, nondiscriminatory reasons for appellant’s removal; specifically, his unauthorized leave 

on November 1 and 2, 2021 and his failure to follow procedures when he departed early on November 12, 2021.  

Appellant has not presented any evidence of pretext.  Henderson, supra.   
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2. Appellant has failed to present evidence 

establishing discrimination violative of Section 

2704 of Act 71 of 2018. 

 

 

ORDER 

 

AND NOW, the State Civil Service Commission, by agreement of its 

members, dismisses the appeal of Gary E. Reiner challenging his removal from non-

permanent Semi-Skilled Laborer, regular status, with the Department of 

Conservation and Natural Resources and sustains the action of the Department of 

Conservation and Natural Resources in the removal of Gary E. Reiner from non-

permanent Semi-Skilled Laborer, regular status employment, effective December 2, 

2021. 

 

State Civil Service Commission 

 

 

        

Maria P. Donatucci 
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Gregory M. Lane 

Commissioner 
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Commissioner 
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